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or modification of computer systems or
programs, including prototypes, based
on and related to user or system design
specifications;

(3) The design, documentation, test-
ing, creation or modification of com-
puter programs related to machine op-
erating systems; or

(4) A combination of the aforemen-
tioned duties, the performance of
which requires the same level of skills.

(c) The term ‘‘salary basis’ is defined
at §541.602; ‘‘fee basis’ is defined at
§541.605; ‘‘board, lodging or other facili-
ties” is defined at §541.606; and ‘‘pri-
mary duty’’ is defined at §541.700.

[69 FR 22260, Apr. 23, 2004, as amended at 81
FR 32550, May 23, 2016; 84 FR 51306, Sept. 27,
2019]

§541.401 Computer manufacture and
repair.

The exemption for employees in com-
puter occupations does not include em-
ployees engaged in the manufacture or
repair of computer hardware and re-
lated equipment. Employees whose
work is highly dependent upon, or fa-
cilitated by, the use of computers and
computer software programs (e.g., en-
gineers, drafters and others skilled in
computer-aided design software), but
who are not primarily engaged in com-
puter systems analysis and program-
ming or other similarly skilled com-
puter-related occupations identified in
§541.400(b), are also not exempt com-
puter professionals.

§541.402 Executive and administrative
computer employees.

Computer employees within the
scope of this exemption, as well as
those employees not within its scope,
may also have executive and adminis-
trative duties which qualify the em-
ployees for exemption under subpart B
or subpart C of this part. For example,
systems analysts and computer pro-
grammers generally meet the duties
requirements for the administrative
exemption if their primary duty in-
cludes work such as planning, sched-
uling, and coordinating activities re-
quired to develop systems to solve
complex business, scientific or engi-
neering problems of the employer or
the employer’s customers. Similarly, a
senior or lead computer programmer

§541.501

who manages the work of two or more
other programmers in a customarily
recognized department or subdivision
of the employer, and whose rec-
ommendations as to the hiring, firing,
advancement, promotion or other
change of status of the other program-
mers are given particular weight, gen-
erally meets the duties requirements
for the executive exemption.

Subpart F—Outside Sales
Employees

§541.500 General rule for outside sales
employees.

(a) The term ‘‘employee employed in
the capacity of outside salesman’ in
section 13(a)(1) of the Act shall mean
any employee:

(1) Whose primary duty is:

(i) making sales within the meaning
of section 3(k) of the Act, or

(ii) obtaining orders or contracts for
services or for the use of facilities for
which a consideration will be paid by
the client or customer; and

(2) Who is customarily and regularly
engaged away from the employer’s
place or places of business in per-
forming such primary duty.

(b) The term ‘“‘primary duty’ is de-
fined at §541.700. In determining the
primary duty of an outside sales em-
ployee, work performed incidental to
and in conjunction with the employee’s
own outside sales or solicitations, in-
cluding incidental deliveries and col-
lections, shall be regarded as exempt
outside sales work. Other work that
furthers the employee’s sales efforts
also shall be regarded as exempt work
including, for example, writing sales
reports, updating or revising the em-
ployee’s sales or display catalogue,
planning itineraries and attending
sales conferences.

(c) The requirements of subpart G
(salary requirements) of this part do
not apply to the outside sales employ-
ees described in this section.

§541.501 Making sales or obtaining or-
ders.
(a) Section 541.500 requires that the
employee be engaged in:
(1) Making sales within the meaning
of section 3(k) of the Act, or
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(2) Obtaining orders or contracts for
services or for the use of facilities.

(b) Sales within the meaning of sec-
tion 3(k) of the Act include the transfer
of title to tangible property, and in
certain cases, of tangible and valuable
evidences of intangible property. Sec-
tion 3(k) of the Act states that ‘‘sale”
or ‘“‘sell” includes any sale, exchange,
contract to sell, consignment for sale,
shipment for sale, or other disposition.

(c) Exempt outside sales work in-
cludes not only the sales of commod-
ities, but also ‘‘obtaining orders or con-
tracts for services or for the use of fa-
cilities for which a consideration will
be paid by the client or customer.”’” Ob-
taining orders for ‘‘the use of facili-
ties” includes the selling of time on
radio or television, the solicitation of
advertising for newspapers and other
periodicals, and the solicitation of
freight for railroads and other trans-
portation agencies.

(d) The word ‘‘services’” extends the
outside sales exemption to employees
who sell or take orders for a service,
which may be performed for the cus-
tomer by someone other than the per-
son taking the order.

§541.502 Away from employer’s place
of business.

An outside sales employee must be
customarily and regularly engaged
“away from the employer’s place or
places of business.” The outside sales
employee is an employee who makes
sales at the customer’s place of busi-
ness or, if selling door-to-door, at the
customer’s home. Outside sales does
not include sales made by mail, tele-
phone or the Internet unless such con-
tact is used merely as an adjunct to
personal calls. Thus, any fixed site,
whether home or office, used by a
salesperson as a headquarters or for
telephonic solicitation of sales is con-
sidered one of the employer’s places of
business, even though the employer is
not in any formal sense the owner or
tenant of the property. However, an
outside sales employee does not lose
the exemption by displaying samples in
hotel sample rooms during trips from
city to city; these sample rooms should
not be considered as the employer’s
places of business. Similarly, an out-
side sales employee does not lose the
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exemption by displaying the employ-
er’s products at a trade show. If selling
actually occurs, rather than just sales
promotion, trade shows of short dura-
tion (i.e., one or two weeks) should not
be considered as the employer’s place
of business.

§541.503 Promotion work.

(a) Promotion work is one type of ac-
tivity often performed by persons who
make sales, which may or may not be
exempt outside sales work, depending
upon the circumstances under which it
is performed. Promotional work that is
actually performed incidental to and in
conjunction with an employee’s own
outside sales or solicitations is exempt
work. On the other hand, promotional
work that is incidental to sales made,
or to be made, by someone else is not
exempt outside sales work. An em-
ployee who does not satisfy the re-
quirements of this subpart may still
qualify as an exempt employee under
other subparts of this rule.

(b) A manufacturer’s representative,
for example, may perform various
types of promotional activities such as
putting up displays and posters, remov-
ing damaged or spoiled stock from the
merchant’s shelves or rearranging the
merchandise. Such an employee can be
considered an exempt outside sales em-
ployee if the employee’s primary duty
is making sales or contracts. Pro-
motion activities directed toward con-
summation of the employee’s own sales
are exempt. Promotional activities de-
signed to stimulate sales that will be
made by someone else are not exempt
outside sales work.

(c) Another example is a company
representative who visits chain stores,
arranges the merchandise on shelves,
replenishes stock by replacing old with
new merchandise, sets up displays and
consults with the store manager when
inventory runs low, but does not obtain
a commitment for additional pur-
chases. The arrangement of merchan-
dise on the shelves or the replenishing
of stock is not exempt work unless it is
incidental to and in conjunction with
the employee’s own outside sales. Be-
cause the employee in this instance
does not consummate the sale nor di-
rect efforts toward the consummation
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