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§ 541.5d Special provisions applicable 
to employees of public agencies. 

(a) An employee of a public agency 
who otherwise meets the requirements 
of § 541.118 shall not be disqualified 
from exemption under §§ 541.1, 541.2, or 
541.3 on the basis that such employee is 
paid according to a pay system estab-
lished by statute, ordinance, or regula-
tion, or by a policy or practice estab-
lished pursuant to principles of public 
accountability, under which the em-
ployee accrues personal leave and sick 
leave and which requires the public 
agency employee’s pay to be reduced or 
such employee to be placed on leave 
without pay for absences for personal 
reasons or because of illness or injury 
of less than one work-day when ac-
crued leave is not used by an employee 
because— 

(1) permission for its use has not been 
sought or has been sought and denied; 

(2) accrued leave has been exhausted; 
or 

(3) the employee chooses to use leave 
without pay. 

(b) Deductions from the pay of an 
employee of a public agency for ab-
sences due to a budget-required fur-
lough shall not disqualify the employee 
from being paid ‘‘on a salary basis’’ ex-
cept in the workweek in which the fur-
lough occurs and for which the employ-
ee’s pay is accordingly reduced. 

[57 FR 37677, Aug. 19, 1992] 

§ 541.6 Petition for amendment of reg-
ulations. 

Any person wishing a revision of any 
of the terms of the foregoing regula-
tions may submit in writing to the Ad-
ministrator a petition setting forth the 
changes desired and the reasons for 
proposing them. If, upon inspection of 
the petition, the administrator be-
lieves that reasonable cause for amend-
ment of the regulations is set forth, 
the Administrator will either schedule 
a hearing with due notice to interested 
parties, or will make other provision 
for affording interested parties an op-
portunity to present their views, either 
in support of or in opposition to the 
proposed changes. In determining such 
future regulations, separate treatment 
for different industries and for dif-

ferent classes of employees may be 
given consideration. 

§ 541.52 Special provision for motion 
picture producing industry. 

The requirements of §§ 541.1, 541.2, 
and 541.3 that the employee be paid ‘‘on 
a salary basis’’ shall not apply to an 
employee in the motion picture pro-
ducing industry who is compensated at 
a base rate of at least $250 a week (ex-
clusive of board, lodging, or other fa-
cilities). 

[40 FR 7092, Feb. 19, 1975] 

EFFECTIVE DATE NOTE: Section 541.52 was 
removed at 46 FR 3014, Jan. 13, 1981. In ac-
cordance with the President’s Memorandum 
of January 29, 1981 (46 FR 11227, Feb. 6, 1981), 
the effective date of the removal was post-
poned indefinitely at 46 FR 11972, Feb. 12, 
1981. 

The text of § 541.52 set forth above remains 
in effect pending further action by the 
issuing agency. 

Subpart B—Interpretations 

§ 541.99 Introductory statement. 

(a) Section 13(a)(1) of the Fair Labor 
Standards Act, as amended, exempts 
from the wage and hour provisions of 
the act ‘‘any employee employed in a 
bona fide executive, administrative, or 
professional capacity (including any 
employee employed in the capacity of 
academic administrative personnel or 
teacher in elementary or secondary 
schools), or in the capacity of outside 
salesman (as such terms are defined 
and delimited from time to time by 
regulations of the Secretary, subject to 
the provisions of the Administrative 
Procedure Act, except that an em-
ployee of a retail or service establish-
ment shall not be excluded from the 
definition of employee employed in a 
bona fide executive or administrative 
capacity because of the number of 
hours in his workweek which he de-
votes to activities not directly or 
closely related to the performance of 
executive or administrative activities, 
if less than 40 percent of his hours 
worked in the workweek are devoted to 
such activities).’’ The requirements of 
the exemption under this section of the 
act are contained in subpart A of this 
part. 
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EMPLOYEE EMPLOYED IN A BONA FIDE 
EXECUTIVE CAPACITY 

§ 541.101 General. 
The duties and responsibilities of an 

exempt executive employee are de-
scribed in paragraphs (a) through (d) of 
§ 541.1. Paragraph (e) of § 541.1 contains 
among other things, percentage limita-
tions on the amount of time which an 
employee may devote to activities 
‘‘which are not directly and closely re-
lated to the performance of the work 
described in paragraphs (a) through (d)’’ 
of that section. For convenience in dis-
cussion, the work described in para-
graphs (a) through (d) of § 541.1 and the 
activities directly and closely related 
to such work will be referred to as ‘‘ex-
empt’’ work, while other activities will 
be referred to as ‘‘nonexempt’’ work. 

§ 541.102 Management. 
(a) In the usual situation the deter-

mination of whether a particular kind 
of work is exempt or nonexempt in na-
ture is not difficult. In the vast major-
ity of cases the bona fide executive em-
ployee performs managerial and super-
visory functions which are easily rec-
ognized as within the scope of the ex-
emption. 

(b) For example, it is generally clear 
that work such as the following is ex-
empt work when it is performed by an 
employee in the management of his de-
partment or the supervision of the em-
ployees under him: Interviewing, se-
lecting, and training of employees; set-
ting and adjusting their rates of pay 
and hours of work; directing their 
work; maintaining their production or 
sales records for use in supervision or 
control; appraising their productivity 
and efficiency for the purpose of rec-
ommending promotions or other 
changes in their status; handling their 
complaints and grievances and dis-
ciplining them when necessary; plan-
ning the work; determining the tech-
niques to be used; apportioning the 
work among the workers; determining 
the type of materials, supplies, ma-
chinery or tools to be used or merchan-
dise to be bought, stocked and sold; 
controlling the flow and distribution of 
materials or merchandise and supplies; 
providing for the safety of the men and 
the property. 

§ 541.103 Primary duty. 
A determination of whether an em-

ployee has management as his primary 
duty must be based on all the facts in 
a particular case. The amount of time 
spent in the performance of the mana-
gerial duties is a useful guide in deter-
mining whether management is the 
primary duty of an employee. In the 
ordinary case it may be taken as a 
good rule of thumb that primary duty 
means the major part, or over 50 per-
cent, of the employee’s time. Thus, an 
employee who spends over 50 percent of 
his time in management would have 
management as his primary duty. Time 
alone, however, is not the sole test, and 
in situations where the employee does 
not spend over 50 percent of his time in 
managerial duties, he might neverthe-
less have management as his primary 
duty if the other pertinent factors sup-
port such a conclusion. Some of these 
pertinent factors are the relative im-
portance of the managerial duties as 
compared with other types of duties, 
the frequency with which the employee 
exercises discretionary powers, his rel-
ative freedom from supervision, and 
the relationship between his salary and 
the wages paid other employees for the 
kind of nonexempt work performed by 
the supervisor. For example, in some 
departments, or subdivisions of an es-
tablishment, an employee has broad re-
sponsibilities similar to those of the 
owner or manager of the establish-
ment, but generally spends more than 
50 percent of his time in production or 
sales work. While engaged in such work 
he supervises other employees, directs 
the work of warehouse and delivery 
men, approves advertising, orders mer-
chandise, handles customer com-
plaints, authorizes payment of bills, or 
performs other management duties as 
the day-to-day operations require. He 
will be considered to have management 
as his primary duty. In the data proc-
essing field an employee who directs 
the day-to-day activities of a single 
group of programers and who performs 
the more complex or responsible jobs 
in programing will be considered to 
have management as his primary duty. 

§ 541.104 Department or subdivision. 
(a) In order to qualify under § 541.1, 

the employee’s managerial duties must 

VerDate May<21>2004 01:41 Jul 17, 2004 Jkt 203108 PO 00000 Frm 00184 Fmt 8010 Sfmt 8010 Y:\SGML\203108T.XXX 203108T


		Superintendent of Documents
	2014-11-18T13:22:21-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




