§208.9

lessee. If the delivery point is on or im-
mediately adjacent to the lease, the
royalty oil will be delivered without
cost to the Federal Government as an
undivided portion of production in
marketable condition at pipeline con-
nections or other facilities provided by
the lessee, unless other arrangements
are approved by MMS. If the delivery
point is not on or immediately adja-
cent to the lease, MMS will reimburse
the lessee for the reasonable cost of
transportation to such point in an
amount not to exceed the transpor-
tation allowance determined pursuant
to 30 CFR part 206. The MMS will in-
clude such transportation costs in the
price charged for the oil taken in kind
to reflect the value of the oil at the de-
livery point. Arrangements for delivery
of the royalty oil from, or exchange of
the oil at, the delivery point, and re-
lated transportation costs, are the re-
sponsibility of the purchaser of the
royalty oil. In addition, quality dif-
ferentials between the royalty oil to
which a purchaser is entitled and the
oil which is made available at the de-
livery point are matters to be resolved
between the purchaser and the oper-
ator.

(c) When the purchaser has physical
access to the royalty oil at the delivery
point, the lessee shall deliver such oil
in marketable condition at pipeline
connections or other facilities des-
ignated by MMS. If the lessee is unable
to provide the royalty portion of actual
production from the lease, the lessee
must provide crude oil to the purchaser
which is equivalent in volume or value
to the royalty oil to which the pur-
chaser is entitled. The lessee will de-
liver the royalty oil to the purchaser
during normal operating hours and in
reasonable quantities and intervals.
The lessee will make available and the
purchaser will accept delivery of the
royalty oil entitlement no later than
the last day of the calendar month im-
mediately following the calendar
month in which the oil was produced.
Failure to accept deliveries shall con-
stitute grounds for the termination of
the contract.

(d) Upon termination of deliveries
under a royalty oil contract, the trans-
portation allowance and delivery point
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designation authorized by this section
no longer will remain in effect.

§208.9 Agreements.

(a) A purchaser must submit to MMS
two copies of any written third-party
agreements, or two copies of a full
written explanation of any oral third-
party agreements, relating to the
method and costs of delivery of royalty
oil, or crude oil exchanged for the roy-
alty oil, from the point of delivery
under the contract to the purchaser’s
refinery. In addition, the purchaser
must submit copies of agreements per-
taining to quality differentials which
may occur between leases and delivery
points.

(b) A purchaser may not sell royalty
oil which it purchases pursuant to this
part except for purposes of an exchange
for other crude oil on a volume or
equivalent value basis.

(c) Royalty oil purchased under this
part, or crude oil received in exchange
for such royalty oil, must be processed
into refined petroleum products in the
purchaser’s refinery.

§208.10 Notices.

(a) The MMS shall notify each oper-
ator, by certified mail, of the Sec-
retary’s decision to take royalty oil in
kind. This notice shall be mailed at
least 45 days in advance of the effective
date of delivery and will specify deliv-
ery points for offshore oil for OCS
leases issued after September 1969.

(b) Deliveries of royalty oil may be
partially terminated only with the
written approval of the Director, MMS.

(c) Before terminating the delivery of
royalty oil taken in kind, MMS, if pos-
sible, will notify each operator by cer-
tified mail of the change in require-
ments at least 30 days in advance of
the effective date.

(d) After MMS notification that roy-
alty oil will be taken in kind, the oper-
ator shall be responsible for notifying
each working interest on the Federal
lease. As soon as practicable after the
date of each royalty oil sale, MMS will
publish in the FEDERAL REGISTER a nho-
tice of the leases from which royalty
oil will be taken, the purchasers of the
royalty oil, and the leases from which
royalty oil deliveries will be discon-
tinued on terminated contracts.
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(e) A purchaser cannot transfer, as-
sign, or sell its rights or interest in a
royalty oil contract without written
approval of the Director, MMS. If the
purchaser changes ownership or its as-
sets are sold or liquidated for any rea-
son, it cannot transfer, assign, or sell
its rights or interest in the royalty oil
contract without written approval of
the Director, MMS. Without express
written consent from MMS for a
change in ownership, the royalty oil
contract shall be terminated. The suc-
cessor company must meet the defini-
tion of an eligible refiner in §208.2 of
this part for MMS to consider assign-
ment of the royalty oil contract.

§208.11 Surety requirements.

(a) The eligible purchaser, prior to
execution of the contract, shall furnish
an ““MMS-specified surety instru-
ment,”” in an amount equal to the esti-
mated value of royalty oil that could
be taken by the purchaser in a 99-day
period, plus related administrative
charges. The MMS may require the
purchaser to increase the amount of
the surety instrument when necessary
to protect the Government’s interest
or may allow the purchaser to decrease
the amount of the surety instrument
where necessary to further the pur-
poses of the Royalty-in-Kind Program.

(b) If a letter of credit is furnished as
the surety instrument, it must be ef-
fective for a 9-month period beginning
the first day the royalty oil contract is
effective, with a clause providing for
automatic renewal monthly for a new
9-month period. The purchaser or its
surety company may elect not to
renew the letter of credit at any
monthly anniversary date, but must
notify MMS of its intent not to renew
at least 30 days prior to the anniver-
sary date. The MMS may grant the
purchaser 45 days to obtain a new sur-
ety instrument. If no replacement sur-
ety instrument is provided, MMS will
terminate the contract effective at
least 6 months prior to the expiration
date of the letter of credit. Notwith-
standing the above provisions, the let-
ter of credit also may contain a clause
providing for automatic termination 6
months after the royalty oil contract
terminates. If a certificate of deposit is
furnished as the surety instrument, it

§208.12

must be effective for the life of the
contract plus 6 months after the roy-
alty oil contract terminates.

(c) For the purposes of this section,
an ‘“MMS-specified surety instrument”’
means either: an MMS-specified surety
bond, an MMS-specified irrevocable let-
ter of credit, or a financial institution
book-entry certificate of deposit.

(d) The *“MMS-specified surety in-
strument” shall be in a form specified
by MMS instructions or approved by
MMS. A bond must be issued by a
qualified surety company that has been
approved by the Department of the
Treasury. An irrevocable letter of cred-
it or a certificate of deposit must be
from a financial institution acceptable
to MMS. The MMS will use a bank rat-
ing service to determine whether a fi-
nancial institution has an acceptable
rating to provide a surety instrument
deemed adequate to indemnify the
Government from loss or damage.

(e) All surety instruments must be in
a form acceptable to MMS and must in-
clude such other specific requirements
as MMS may require adequately to pro-
tect the Government’s interests.
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§208.12

(a) All payments to MMS by a pur-
chaser of royalty oil will be due on the
date and at the location specified in
the contract, or, if there is no contrac-
tual provision, as specified by MMS.
The purchaser shall tender all pay-
ments to MMS in accordance with 30
CFR 218.51. Payments made by a payor
pursuant to the requirements of para-
graph (b) of this section and §208.13
also shall be tendered in accordance
with 30 CFR 218.51.

(b)(1) Payments from a purchaser of
royalty oil not received by MMS when
due, or that portion of the payment
less than the full amount due, will be
subject to a late payment charge equiv-
alent to an interest assessment on the
amount past due for the number of
days that the payment is late at the
underpayment rate applicable under
section 6621 of the Internal Revenue
Code of 1954.

(2) The MMS may assess interest to a
payor for any underpayments which
are the result of the payor’s late or

Payment requirements.
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