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forfeited and shall be collected by the
regulatory authority if not replaced by
other suitable bond or letter of credit
at least 30 days before its expiration
date.

(3) The letter of credit shall be pay-
able to the regulatory authority upon
demand, in part or in full, upon receipt
from the regulatory authority of a no-
tice of forfeiture issued in accordance
with §800.50.

(c) Real property posted as a collat-
eral bond shall meet the following con-
ditions:

(1) The applicant shall grant the reg-
ulatory authority a first mortgage,
first deed of trust, or perfected first-
lien security interest in real property
with a right to sell or otherwise dis-
pose of the property in the event of for-
feiture under §800.50.

(2) In order for the regulatory au-
thority to evaluate the adequacy of the
real property offered to satisfy collat-
eral requirements, the applicant shall
submit a schedule of the real property
which shall be mortgaged or pledged to
secure the obligations under the in-
demnity agreement. The list shall in-
clude—

(i) A description of the property;

(ii) The fair market value as deter-
mined by an independent appraisal con-
ducted by a certified appraiser; and

(iii) Proof of possession and title to
the real property.

(3) The property may include land
which is part of the permit area; how-
ever, land pledged as collateral for a
bond under this section shall not be
disturbed under any permit while it is
serving as security under this section.

(d) Cash accounts shall be subject to
the following conditions:

(1) The regulatory authority may au-
thorize the operator to supplement the
bond through the establishment of a
cash account in one or more federally-
insured or equivalently protected ac-
counts made payable upon demand to,
or deposited directly with, the regu-
latory authority. The total bond in-
cluding the cash account shall not be
less than the amount required under
terms of performance bonds including
any adjustments, less amounts released
in accordance with §800.40.

(2) Any interest paid on a cash ac-
count shall be retained in the account
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and applied to the bond value of the ac-
count unless the regulatory authority
has approved the payment of interest
to the operator.

(3) Certificates of deposit may be sub-
stituted for a cash account with the ap-
proval of the regulatory authority.

(4) The regulatory authority shall
not accept an individual cash account
in an amount in excess of $100,000 or
the maximum insurable amount as de-
termined by the Federal Deposit Insur-
ance Corporation or the Federal Sav-
ings and Loan Insurance Corporation.

(e)(1) The estimated bond value of all
collateral posted as assurance under
this section shall be subject to a mar-
gin which is the ratio of bond value to
market value, as determined by the
regulatory authority. The margin shall
reflect legal and liquidation fees, as
well as value depreciation, market-
ability, and fluctuations which might
affect the net cash available to the reg-
ulatory authority to complete rec-
lamation.

(2) The bond value of collateral may
be evaluated at any time but it shall be
evaluated as part of permit renewal
and, if necessary, the performance bond
amount increased or decreased. In no
case shall the bond value of collateral
exceed the market value.

(f) Persons with an interest in collat-
eral posted as a bond, and who desire
notification of actions pursuant to the
bond, shall request the notification in
writing to the regulatory authority at
the time collateral is offered.

§800.23 Self-bonding.

(a) Definitions. For the purposes of
this section only:

Current assets means cash or other as-
sets or resources which are reasonably
expected to be converted to cash or
sold or consumed within one year or
within the normal operating cycle of
the business.

Current liabilities means obligations
which are reasonably expected to be
paid or liquidated within one year or
within the normal operating cycle of
the business.

Fixed assets means plants and equip-
ment, but does not include land or coal
in place.

Liabilities means obligations to trans-
fer assets or provide services to other
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entities in the future as a result of past
transactions.

Net worth means total assets minus
total liabilities and is equivalent to
owners’ equity.

Parent corporation means a corpora-
tion which owns or controls the appli-
cant.

Tangible net worth means net worth
minus intangibles such as goodwill and
rights to patents or royalties.

(b) The regulatory authority may ac-
cept a self-bond from an applicant for a
permit if all of the following conditions
are met by the applicant or its parent
corporation guarantor:

(1) The applicant designates a suit-
able agent to receive service of process
in the State where the proposed surface
coal mining operation is to be con-
ducted.

(2) The applicant has been in contin-
uous operation as a business entity for
a period of not less than 5 years. Con-
tinuous operation shall mean that
business was conducted over a period of
5 years immediately preceding the
time of application.

(i) The regulatory authority may
allow a joint venture or syndicate with
less than 5 years of continuous oper-
ation to qualify under this require-
ment, if each member of the joint ven-
ture or syndicate has been in contin-
uous operation for at least 5 years im-
mediately preceding the time of appli-
cation.

(i) When calculating the period of
continuous operation, the regulatory
authority may exclude past periods of
interruption to the operation of the
business entity that were beyond the
applicant’s control and that do not af-
fect the applicant’s likelihood of re-
maining in business during the pro-
posed surface coal mining and reclama-
tion operations.

(3) The applicant submits financial
information in sufficient detail to show
that the applicant meets one of the fol-
lowing criteria:

(i) The applicant has a current rating
for its most recent bond issuance of
“A” or higher as issued by either
Moody’s Investor Service or Standard
and Poor’s Corporation;

(ii) The applicant has a tangible net
worth of at least $10 million, a ratio of
total liabilities to net worth of 25

§800.23

times or less, and a ratio of current as-
sets to current liabilities of 1.2 times
or greater; or

(iii) The applicant’s fixed assets in
the United States total at least $20
million, and the applicant has a ratio
of total liabilities to net worth of 2.5
times or less, and a ratio of current as-
sets to current liabilities of 1.2 times
or greater.

(4) The applicant submits;

(i) Financial statements for the most
recently completed fiscal year accom-
panied by a report prepared by an inde-
pendent certified public accountant in
conformity with generally accepted ac-
counting principles and containing the
accountant’s audit opinion or review
opinion of the financial statements
with no adverse opinion;

(ii) Unaudited financial statements
for completed quarters in the current
fiscal year; and

(iii) Additional unaudited informa-
tion as requested by the regulatory au-
thority.

(©)(1) The regulatory authority may
accept a written guarantee for an ap-
plicant’s self-bond from a parent cor-
poration guarantor, if the guarantor
meets the conditions of paragraphs
(b)(1) through (b)(4) of this section as if
it were the applicant. Such a written
guarantee shall be referred to as a
‘‘corporate guarantee.” The terms of
the corporate guarantee shall provide
for the following:

(i) If the applicant fails to complete
the reclamation plan, the guarantor
shall do so or the guarantor shall be
liable under the indemnity agreement
to provide funds to the regulatory au-
thority sufficient to complete the rec-
lamation plan, but not to exceed the
bond amount.

(ii) The corporate guarantee shall re-
main in force unless the guarantor
sends notice of cancellation by cer-
tified mail to the applicant and to the
regulatory authority at least 90 days in
advance of the cancellation date, and
the regulatory authority accepts the
cancellation.

(iii) The cancellation may be accept-
ed by the regulatory authority if the
applicant obtains suitable replacement
bond before the cancellation date or if
the lands for which the self-bond, or
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portion thereof, was accepted have not
been disturbed.

(2) The regulatory authority may ac-
cept a written guarantee for an appli-
cant’s self-bond from any corporate
guarantor, whenever the applicant
meets the conditions of paragraphs
(b)(1), (b)(2) and (b)(4) of this section,
and the guarantor meets the conditions
of paragraphs (b)(1) through (b)(4) of
this section. Such a written guarantee
shall be referred to as a ‘‘non-parent
corporate guarantee.”” The terms of
this guarantee shall provide for com-
pliance with the conditions of para-
graphs (c)(1)(i) through (c)(1)(iii) of this
section. The regulatory authority may
require the applicant to submit any in-
formation specified in paragraph (b)(3)
of this section in order to determine
the financial capabilities of the appli-
cant.

(d) For the regulatory authority to
accept an applicant’s self-bond, the
total amount of the outstanding and
proposed self-bonds of the applicant for
surface coal mining and reclamation
operations shall not exceed 25 percent
of the applicant’s tangible net worth in
the United States. For the regulatory
authority to accept a corporate guar-
antee, the total amount of the parent
corporation guarantor’s present and
proposed self-bonds and guaranteed
self-bonds for surface coal mining and
reclamation operations shall not ex-
ceed 25 percent of the guarantor’s tan-
gible net worth in the United States.
For the regulatory authority to accept
a non-parent corporate guarantee, the
total amount of the non-parent cor-
porate guarantor’s present and pro-
posed self-bonds and guaranteed self-
bonds shall not exceed 25 percent of the
guarantor’s tangible net worth in the
United States.

(e) If the regulatory authority ac-
cepts an applicant’s self-bond, an in-
demnity agreement shall be submitted
subject to the following requirements:

(1) The indemnity agreement shall be
executed by all persons and parties who
are to be bound by it, including the
parent corporation guarantor, and
shall bind each jointly and severally.

(2) Corporations applying for a self-
bond, and parent and non-parent cor-
porations guaranteeing an applicant’s
self-bond shall submit an indemnity
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agreement signed by two corporate of-
ficers who are authorized to bind their
corporations. A copy of such authoriza-
tion shall be provided to the regulatory
authority along with an affidavit certi-
fying that such an agreement is valid
under all applicable Federal and State
laws. In addition, the guarantor shall
provide a copy of the corporate author-
ization demonstrating that the cor-
poration may guarantee the self-bond
and execute the indemnity agreement.

(3) If the applicant is a partnership,
joint venture or syndicate, the agree-
ment shall bind each partner or party
who has a beneficial interest, directly
or indirectly, in the applicant.

(4) Pursuant to §800.50, the applicant,
parent or non-parent corporate guar-
antor shall be required to complete the
approved reclamation plan for the
lands in default or to pay to the regu-
latory authority an amount necessary
to complete the approved reclamation
plan, not to exceed the bond amount. If
permitted under State law, the indem-
nity agreement when under forfeiture
shall operate as a judgment against
those parties liable under the indem-
nity agreement.

(f) A regulatory authority may re-
quire self-bonded applicants, parent
and non-parent corporate guarantors
to submit an update of the information
required under paragraphs (b)(3) and
(b)(4) of this section within 90 days
after the close of each fiscal year fol-
lowing the issuance of the self-bond or
corporate guarantee.

(g) If at any time during the period
when a self-bond is posted, the finan-
cial conditions of the applicant, parent
or non-parent corporate guarantor
change so that the criteria of para-
graphs (b)(3) and (d) of this section are
not satisfied, the permittee shall notify
the regulatory authority immediately
and shall within 90 days post an alter-
nate form of bond in the same amount
as the self-bond. Should the permittee
fail to post an adequate substitute
bond, the provisions of §800.16(e) shall
apply.

[48 FR 36429, Aug. 10, 1983, as amended at 53
FR 997, Jan. 14, 1988]

§800.30 Replacement of bonds.

(a) The regulatory authority may
allow a permittee to replace existing
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