§843.12

shall be in writing, signed by the au-
thorized representative who issues it,
and shall set forth with reasonable
specificity: (1) The nature of the condi-
tion, practice or violation; (2) the re-
medial action or affirmative obligation
required, if any, including interim
steps, if appropriate; (3) the time estab-
lished for abatement, if appropriate;
and (4) a reasonable description of the
portion of the coal exploration or sur-
face coal mining and reclamation oper-
ation to which it applies. The order
shall remain in effect until the condi-
tion, practice or violation resulting in
the issuance of the cessation order has
been abated or until vacated, modified
or terminated in writing by an author-
ized representative of the Secretary, or
until the order expires pursuant to sec-
tion 521(a)(5) of the Act and §843.15.

(d) Reclamation operations and other
activities intended to protect public
health and safety and the environment
shall continue during the period of any
order unless otherwise provided in the
order.

(e) An authorized representative of
the Secretary may modify, terminate
or vacate a cessation order for good
cause, and may extend the time for
abatement if the failure to abate with-
in the time previously set was not
caused by lack of diligence on the part
of the permittee.

(f) An authorized representative of
the Secretary shall terminate a ces-
sation order by written notice to the
permittee when he or she determines
that all conditions, practices or viola-
tions listed in the order have been
abated. Termination shall not affect
the right of the Office to assess civil
penalties for those violations under
part 845 of this chapter.

(g9) Where OSM is the regulatory au-
thority, within 60 days after issuing a
cessation order, OSM will notify in
writing any person who has been iden-
tified under §§773.17(h) and 778.13(c) of
this chapter as owning or controlling
the permittee that the cessation order
was issued and that the person has
been identified as an owner or con-
troller.

[47 FR 35637, Aug. 16, 1982, as amended at 54
FR 8992, Mar. 2, 1989; 54 FR 13823, Apr. 5, 1989;
62 FR 19461, Apr. 21, 1997]
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§843.12 Notices of violation.

(a)(1) An authorized representative of
the Secretary shall issue a notice of
violation if, on the basis of a Federal
inspection carried out during the en-
forcement of a Federal program or Fed-
eral lands program or during Federal
enforcement of a State program under
section 504(b) or 521(b) of the Act and
part 733 of this chapter, he finds a vio-
lation of the Act, this chapter, the ap-
plicable program or any condition of a
permit or an exploration approval im-
posed under such program, the Act, or
this Chapter, which does not create an
imminent danger or harm for which a
cessation order must be issued under
§843.11.

(2) When, on the basis of any Federal
inspection other than one described in
paragraph (a)(1) of this section, an au-
thorized representative of the Sec-
retary determines that there exists a
violation of the Act, the State pro-
gram, or any condition of a permit or
exploration approval required by the
Act which does not create an imminent
danger or harm for which a cessation
order must be issued under §843.11, the
authorized representative shall give a
written report of the violation to the
State and to the permittee so that ap-
propriate action can be taken by the
State. Where the State fails within ten
days after notification to take appro-
priate action to cause the violation to
be corrected, or to show good cause for
such failure, subject to the procedures
of §842.11(b)(1)(iii) of this chapter, the
authorized representative shall rein-
spect and, if the violation continues to
exist, shall issue a notice of violation
or cessation order, as appropriate. No
additional notification to the State by
the Office 1is required before the
issuance of a notice of violation if pre-
vious notification was given under
§842.11(b)(1)(ii)(B) of this chapter.

(b) A notice of violation issued under
this section shall be in writing signed
by the authorized representative who
issues it, and shall set forth with rea-
sonable specificity:

(1) The nature of the violation;

(2) The remedial action required,
which may include interim steps;

(3) A reasonable time for abatement,
which may include time for accom-
plishment of interim steps; and
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(4) A reasonable description of the
portion of the coal exploration or sur-
face coal mining and reclamation oper-
ation to which it applies.

(c) An authorized representative of
the Secretary may extend the time set
for abatement or for accomplishment
of an interim step, if the failure to
meet the time previously set was not
caused by lack of diligence on the part
of the permittee. The total time for
abatement under a notice of violation,
including all extensions, shall not ex-
ceed 90 days from the date of issuance,
except upon a showing by the per-
mittee that it is not feasible to abate
the violation within 90 calendar days
due to one or more of the cir-
cumstances in paragraph (f) of this sec-
tion. An extended abatement date pur-
suant to this section shall not be
granted when the permittee’s failure to
abate within 90 days has been caused
by a lack of diligence or intentional
delay by the permittee in completing
the remedial action required.

(d)(1) If the permittee fails to meet
the time set for abatement the author-
ized representative shall issue a ces-
sation order under §843.11(b).

(2) If the permittee fails to meet the
time set for accomplishment of any in-
terim step the authorized representa-
tive may issue a cessation order under
§843.11(b).

(e) An authorized representative of
the Secretary shall terminate a notice
of violation by written notice to the
permittee when he determines that all
violations listed in the notice of viola-
tion have been abated. Termination
shall not affect the right of the Office
to assess civil penalties for those viola-
tions under 30 CFR part 845.

(f) Circumstances which may qualify
a surface coal mining operation for an
abatement period of more than 90 days
are:

(1) Where the permittee of an ongoing
permitted operation has timely applied
for and diligently pursued a permit re-
newal or other necessary approval of
designs or plans but such permit or ap-
proval has not been or will not be
issued within 90 days after a valid per-
mit expires or is required, for reasons
not within the control of the per-
mittee;
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(2) Where there is a valid judicial
order precluding abatement within 90
days as to which the permittee has dili-
gently pursued all rights of appeal and
as to which he or she has no other ef-
fective legal remedy;

(3) Where the permittee cannot abate
within 90 days due to a labor strike;

(4) Where climatic conditions pre-
clude abatement within 90 days, or
where, due to climatic conditions,
abatement within 90 days clearly would
cause more environmental harm than
it would prevent; or

(5) Where abatement within 90 days
requires action that would violate safe-
ty standards established by statute or
regulation under the Mine Safety and
Health Act of 1977.

(9) Whenever an abatement time in
excess of 90 days is permitted, interim
abatement measures shall be imposed
to the extent necessary to minimize
harm to the public or the environment.

(h) If any of the conditions in para-
graph (f) of this section exists, the per-
mittee may request the authorized rep-
resentative to grant an abatement pe-
riod exceeding 90 days. The authorized
representative shall not grant such an
abatement period without the concur-
rence of the Director or his or her des-
ignee and the abatement period grant-
ed shall not exceed the shortest pos-
sible time necessary to abate the viola-
tion. The permittee shall have the bur-
den of establishing by clear and con-
vincing proof that he or she is entitled
to an extension under the provisions of
§843.12(c) and (f). In determining
whether or not to grant an abatement
period exceeding 90 days the authorized
representative may consider any rel-
evant written or oral information from
the permittee or any other source. The
authorized representative shall
promptly and fully document in the
file his or her reasons for granting or
denying the request. The authorized
representative’s immediate supervisor
shall review this document before con-
curring in or disapproving the extended
abatement date and shall promptly and
fully document the reasons for his or
her concurrence or disapproval in the
file.

(i) Any determination made under
paragraph (h) of this section shall con-
tain a right of appeal to the Office of
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Hearings and Appeals in accordance
with 43 CFR 4.1281 and the regulations
at 43 CFR part 4.

(J) No extension granted under para-
graph (h) of this section may exceed 90
days in length. Where the condition or
circumstance which prevented abate-
ment within 90 days exists at the expi-
ration of any such extension, the per-
mittee may request a further extension
in accordance with the procedures of
paragraph (h) of this section.

[47 FR 35637, Aug. 16, 1982, as amended at 53
FR 26744, July 14, 1988]

§843.13 Suspension or revocation of
permits: Pattern of violations.

(a)(1) The Director shall issue an
order to a permittee requiring him or
her to show cause why his or her per-
mit and right to mine under the Act
should not be suspended or revoked, if
the Director determines that a pattern
of violations of any requirements of
the Act, this chapter, the applicable
program, or any permit condition re-
quired by the Act exists or has existed,
and that the violations were caused by
the permittee willfully or through un-
warranted failure to comply with those
requirements or conditions. Violations
by any person conducting surface coal
mining operations on behalf of the per-
mittee shall be attributed to the per-
mittee, unless the permittee estab-
lishes that they were acts of deliberate
sabotage. The Director shall promptly
file a copy of any order to show cause
with the Office of Hearings and Appeals
and the State regulatory authority, if
any.

(2) The Director may determine that
a pattern of violations exists or has ex-
isted, based upon two or more Federal
inspections of the permit area within
any 12-month period, after considering
the circumstances, including:

(i) The number of violations, cited on
more than one occasion, of the same or
related requirements of the Act, this
chapter, the applicable program, or the
permit;

(ii) The number of violations, cited
on more than one occasion, of different
requirements of the Act, this chapter,
the applicable program, or the permit;
and
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(iii) The extent to which the viola-
tions were isolated departures from
lawful conduct.

(3) The Director shall promptly re-
view the history of violations of any
permittee who has been cited for viola-
tions of the same or related require-
ments of the Act, this chapter, the ap-
plicable program, or the permit during
three or more Federal inspections of
the permit area within any 12-month
period. If, after such review, the Direc-
tor determines that a pattern of viola-
tions exists or has existed, he or she
shall issue an order to show cause as
provided in paragraph (a)(1) of this sec-
tion.

@) (i) In determining the number of
violations within any 12-month period,
the Director shall consider only viola-
tions issued as a result of a Federal in-
spection carried out—

(A) During enforcement of a Federal
program or a Federal lands program;

(B) During the interim program and
before the applicable State program
was approved pursuant to section 502 or
504 of the Act; or

(C) During Federal enforcement of a
State program in accordance with sec-
tion 504(b) or 521(b) of the Act.

(ii) The Director may not consider
violations issued as a result of inspec-
tions other than those mentioned in
paragraph (a)(4)(i) of this section in de-
termining whether to exercise his or
her discretion under paragraph (a)(2) of
this section, except as evidence of the
willful or unwarranted nature of the
permittee’s failure to comply.

(b) If the permittee files an answer to
the show cause order and requests a
hearing under 43 CFR part 4, a public
hearing shall be provided as set forth
in that part. The Office of Hearings and
Appeals shall give thirty days written
notice of the date, time and place of
the hearing to the Director, the per-
mittee, the State regulatory authority,
if any, and any intervenor. Upon re-
ceipt of the notice, the Director shall
publish it, if practicable, in a news-
paper of general circulation in the area
of the surface coal mining and rec-
lamation operations, and shall post it
at the State or field office closest to
those operations.

(c) Within sixty days after the hear-
ing, and within the time limits set
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