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(b) A notice of violation or cessation
order shall not expire as provided in
paragraph (a) of this section if the in-
formal public hearing has been waived,
or if, with the consent of the person to
whom the notice or order was issued,
the informal public hearing is held
later than 30 days after the notice or
order was served. For purposes of this
subsection:

(1) The informal public hearing will
be deemed waived if the person to
whom the notice or order was issued:

(i) Is informed, by written notice
served in the manner provided in para-
graph (b)(2) of this section, that he or
she will be deemed to have waived an
informal public hearing unless he or
she requests one within 30 days after
service of the notice; and

(ii) Fails to request an informal pub-
lic hearing within that time.

(2) The written notice referred to in
paragraph (b)(1)(i) of this section shall
be delivered to such person by an au-
thorized representative or sent by cer-
tified mail to such person no later than
5 days after the notice or order is
served on such person.

(3) The person to whom the notice or
order is issued shall be deemed to have
consented to an extension of the time
for holding the informal public hearing
if his or her request is received on or
after the 21st day after service of the
notice or order. The extension of time
shall be equal to the number of days
elapsed after the 21st day.

(c) The Office shall give as much ad-
vance notice as is practicable of the
time, place, and subject matter of the
informal public hearing to:

(1) The person to whom the notice or
order was issued;

(2) Any person who filed a report
which led to that notice or order; and

(3) The State regulatory authority, if
any.

(d) The Office shall also post notice
of the hearing at the State or field of-
fice closest to the mine site and, where
practicable, publish it in a newspaper
of general circulation in the area of the
mine.

(e) Section 554 of Title 5 of the United
States Code, regarding requirements
for formal adjudicatory hearings, shall
not govern informal public hearings.
An informal public hearing shall be

conducted by a representative of the
Office, who may accept oral or written
arguments and any other relevant in-
formation from any person attending.

(f) Within five days after the close of
the informal public hearing, the Office
shall affirm, modify, or vacate the no-
tice or order in writing. The decision
shall be sent to—

(1) The person to whom the notice or
order was issued;

(2) Any person who filed a report
which led to the notice or order; and

(3) The State regulatory authority, if
any.

(g) The granting or waiver of an in-
formal public hearing shall not affect
the right of any person to formal re-
view under section 518(b), 521(a)(4), or
525 of the Act.

(h) The person conducting the hear-
ing for the Office shall determine
whether or not the mine site should be
viewed during the hearing. In making
this determination the only consider-
ation shall be whether a view of the
mine site will assist the person con-
ducting the hearing in reviewing the
appropriateness of the enforcement ac-
tion or of the required remedial action.

§ 843.16 Formal review of citations.
(a) A person issued a notice of viola-

tion or cessation order under § 843.11 or
§ 843.12, or a person having an interest
which is or may be adversely affected
by the issuance, modification, vacation
or termination of a notice or order,
may request review of that action by
filing an application for review and re-
quest for hearing under 43 CFR part 4,
within 30 days after receiving notice of
the action.

(b) The filing of an application for re-
view and request for a hearing under
this Section shall not operate as a stay
of any notice or order, or of any modi-
fication, termination or vacation of ei-
ther.

§ 843.17 Failure to give notice and lack
of information.

No notice of violation, cessation
order, show cause order, or order re-
voking or suspending a permit may be
vacated for failure to give the notice to
the State regulatory authority re-
quired under § 842.11(b)(1)(ii)(B) of this
chapter or because it is subsequently
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determined that the Office did not have
information sufficient, under
§§ 842.11(b)(1) and 842.11(b)(2) of this
chapter, to justify an inspection.

§ 843.18 Inability to comply.
(a) No cessation order or notice of

violation issued under this part may be
vacated because of inability to comply.

(b) Inability to comply may not be
considered in determining whether a
pattern of violations exists.

(c) Unless caused by lack of dili-
gence, inability to comply may be con-
sidered only in mitigation of the
amount of civil penalty under part 845
of this chapter and of the duration of
the suspension of a permit under
§ 843.13(c).

§ 843.20 Compliance conference.
(a) A permittee may request an on-

site compliance conference with an au-
thorized representative to review the
compliance status of any condition or
practice proposed at any coal explo-
ration or surface coal mining and rec-
lamation operation. Any such con-
ference shall not constitute an inspec-
tion within the meaning of section 517
of the Act and § 842.11.

(b) The Office may accept or refuse
any request to conduct a compliance
conference under paragraph (a). Where
the Office accepts such a request, rea-
sonable notice of the scheduled date
and time of the compliance conference
shall be given to the permittee.

(c) The authorized representative at
any compliance conference shall review
such proposed conditions and practices
as the permittee may request in order
to determine whether any such condi-
tion or practice may become a viola-
tion of any requirement of the Act of
any applicable permit or exploration
approval.

(d) Neither the holding of a compli-
ance conference under this section nor
any opinion given by the authorized
representative at such a conference
shall affect:

(1) Any rights or obligations of the
Office or of the permittee with respect
to any inspection, notice of violation
or cessation order, whether prior or
subsequent to such conference; or

(2) The validity of any notice of vio-
lation or cessation order issued with

respect to any condition or practice re-
viewed at the compliance conference.

§ 843.21 Procedures for improvidently
issued State permits.

(a) Initial notice. If OSM has reason to
believe that a State surface coal min-
ing and reclamation permit meets the
criteria for an improvidently issued
permit in § 773.20(b) of this chapter, or
the State program equivalent, and the
State has failed to take appropriate ac-
tion on the permit under State pro-
gram equivalents of §§ 773.20 and 773.21
of this chapter, OSM will issue to the
State, and should provide to the per-
mittee, an initial notice stating in
writing the reasons for that belief.

(b) State response. Within 30 days of
the date on which an initial notice is
issued under paragraph (a) of this sec-
tion, the State must demonstrate to
OSM in writing either that:

(1) The permit does not meet the cri-
teria of § 773.20(b) of this chapter, or
the State program equivalent; or

(2) The State is in compliance with
the State program equivalents of
§§ 773.20 and 773.21 of this chapter.

(c) Ten-day notice. If OSM finds that
the State has failed to make the dem-
onstration required by paragraph (b) of
this section, OSM will issue to the
State a ten-day notice stating in writ-
ing the reasons for that finding and re-
questing that within 10 days the State
take appropriate action under the
State program equivalents of §§ 773.20
and 773.21 of this chapter.

(d) Federal enforcement. After 10 days
from the date on which a ten-day no-
tice is issued under paragraph (c) of
this section, if OSM finds that the
State has failed to take appropriate ac-
tion under the State program equiva-
lents of §§ 773.20 and 773.21 of this chap-
ter, or to show good cause for such fail-
ure, OSM will take appropriate reme-
dial action. Such remedial action may
include the issuance to the permittee
of a notice of violation requiring that
by a specified date all mining oper-
ations must cease and reclamation of
all areas for which a reclamation obli-
gation exists must commence or con-
tinue unless, to the satisfaction of the
responsible agency, any violation, pen-
alty, or fee on which the notice of vio-
lation was based is abated or paid, an
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