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the purpose of protecting, repairing, re-
placing, constructing, or enhancing fa-
cilities relating to water supplies, in-
cluding water distribution facilities
and treatment plants, to replace water
supplies adversely affected by coal
mining practices.

(b) If the adverse effect on water sup-
plies referred to in this section oc-
curred both prior to and after August 3,
1977, the project shall remain eligible,
notwithstanding the criteria specified
in 30 CFR 874.12(b), if the State or In-
dian tribe finds in writing, as part of
its eligibility opinion, that such ad-
verse affects are due predominately to
effects of mining processes undertaken
and abandoned prior to August 3, 1977.

(c) If the adverse effect on water sup-
plies referred to in this section oc-
curred both prior to and after the dates
(and under the criteria) set forth under
Section 402(g)(4)(B) of the Act, the
project shall remain eligible, notwith-
standing the criteria specified in 30
CFR 874.12(b), if the State or Indian
tribe finds in writing, as part of its eli-
gibility opinion, that such adverse ef-
fects are due predominately to the ef-
fects of mining processes undertaken
and abandoned prior to those dates.

(d) Enhancement of facilities or utili-
ties under this section shall include up-
grading necessary to meet any local,
State, or Federal public health or safe-
ty requirement. Enhancement shall not
include, however, any service area ex-
pansion of a utility or facility not nec-
essary to address a specific abandoned
mine land problem.

[59 FR 28171, May 31, 1994]

§ 874.15 Limited liability.
No State or Indian tribe shall be lia-

ble under any provision of Federal law
for any costs or damages as a result of
action taken or omitted in the course
of carrying out an approved State or
Indian tribe abandoned mine reclama-
tion plan. This section shall not pre-
clude liability for costs or damages as
a result of gross negligence or inten-
tional misconduct by the State or In-
dian tribe. For purposes of this section,
reckless, willful, or wanton misconduct
shall constitute gross negligence or in-
tentional misconduct.

[59 FR 28172, May 31, 1994]

§ 874.16 Contractor responsibility.
To receive AML funds, every success-

ful bidder for an AML contract must be
eligible under 30 CFR 773.15(b)(1) at the
time of contract award to receive a
permit or conditional permit to con-
duct surface coal mining operations.
Bidder eligibility must be confirmed by
OSM’s automated Applicant/Violator
System for each contract to be award-
ed.

[59 FR 28172, May 31, 1994]

§ 874.17 AML agency procedures for
reclamation projects receiving less
than 50 percent government fund-
ing.

This section tells you, the AML agen-
cy, what to do when considering an
abandoned mine land reclamation
project as government-financed con-
struction under part 707 of this chap-
ter. This section only applies if the
level of funding for the construction
will be less than 50 percent of the total
cost because of planned coal extrac-
tion.

(a) Consultation with the Title V regu-
latory authority. In consultation with
the Title V regulatory authority, you
must make the following determina-
tions:

(1) You must determine the likeli-
hood of the coal being mined under a
Title V permit. This determination
must take into account available infor-
mation such as:

(i) Coal reserves from existing mine
maps or other sources;

(ii) Existing environmental condi-
tions;

(iii) All prior mining activity on or
adjacent to the site;

(iv) Current and historic coal produc-
tion in the area; and

(v) Any known or anticipated inter-
est in mining the site.

(2) You must determine the likeli-
hood that nearby or adjacent mining
activities might create new environ-
mental problems or adversely affect ex-
isting environmental problems at the
site.

(3) You must determine the likeli-
hood that reclamation activities at the
site might adversely affect nearby or
adjacent mining activities.

(b) Concurrence with the Title V regu-
latory authority. If, after consulting
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with the Title V regulatory authority,
you decide to proceed with the rec-
lamation project, then you and the
Title V regulatory authority must con-
cur in the following determinations:

(1) You must concur in a determina-
tion of the limits on any coal refuse,
coal waste, or other coal deposits
which can be extracted under the part
707 exemption or counterpart State/In-
dian Tribe laws and regulations.

(2) You must concur in the delinea-
tion of the boundaries of the AML
project.

(c) Documentation. You must include
in the AML case file:

(1) The determinations made under
paragraphs (a) and (b) of this section;

(2) The information taken into ac-
count in making the determinations;
and

(3) The names of the parties making
the determinations.

(d) Special requirements. For each
project, you must:

(1) Characterize the site in terms of
mine drainage, active slides and slide-
prone areas, erosion and sedimenta-
tion, vegetation, toxic materials, and
hydrologic balance;

(2) Ensure that the reclamation
project is conducted in accordance with
the provisions of 30 CFR subchapter R;

(3) Develop specific-site reclamation
requirements, including performance
bonds when appropriate in accordance
with State procedures; and

(4) Require the contractor conducting
the reclamation to provide prior to the
time reclamation begins applicable
documents that clearly authorize the
extraction of coal and payment of roy-
alties.

(e) Limitation. If the reclamation con-
tractor extracts coal beyond the limits
of the incidental coal specified in para-
graph (b)(1) of this section, the con-
tractor must obtain a permit under
Title V of SMCRA for such coal.

[64 FR 7483, Feb. 12, 1999]
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otherwise noted.

§ 875.1 Scope.
This part establishes land and water

eligibility requirements and for
noncoal reclamation.

§ 875.10 Information collection.
The collection of information con-

tained in part 875 have been approved
by the Office of Management and Budg-
et under 44 U.S.C. 3501 et seq. and as-
signed clearance number 1029–0103. The
information will be used to determine
if noncoal reclamation is being accom-
plished according to legislative man-
date. Response is required to obtain a
benefit in accordance with Public Law
95–87. Public reporting burden for this
information is estimated to average 32
hours per response, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and com-
pleting and reviewing the collection of
information. Send comments regarding
this burden estimate or any other as-
pect of this collection of information,
including suggestions for reducing the
burden, to the Office of Surface Mining
Reclamation and Enforcement, Infor-
mation Collection Clearance Officer,
room 640 N.C., 1951 Constitution Ave-
nue NW., Washington, DC 20240 and the
Office of Management and Budget, Pa-
perwork Reduction Project (1029–0103),
Washington, DC 20503.

[59 FR 28172, May 31, 1994]

§ 875.11 Applicability.
The provisions of this part apply to

all reclamation projects on lands or
water mined or affected by mining of
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