§881.3

§881.3 Qualification of projects.

(a) Projects for the reclamation and
rehabilitation of strip-mined areas will
be considered only if all of the lands
embraced within the project are lands
owned by the Federal Government, a
State, or local bodies of government.

(b) Projects must be submitted by a
State to the Commission and receive
the approval of that body.

§881.4 Application of contribution.

(a) A State in its application for con-
tribution to a project shall fully de-
scribe the conditions existing in the
project area and give a full justifica-
tion for the project in terms of the re-
lationship of the potential benefits
that will result from the project to the
estimated costs of the project and in
terms of the improvement, on a con-
tinuing basis, to the economic poten-
tial of the State or area which the
project will bring about. If the project
entails the reclamation and rehabilita-
tion of strip and surface mined areas,
the application shall state the uses to
which the lands will be put.

(b) Before submitting a project to the
Secretary for approval, the Director
shall obtain from the State the fol-
lowing:

(1) Copies of inspection procedures,
designs, plans and methods of engineer-
ing proposed for the construction, in-
stallation, services or work to be per-
formed to accomplish the objectives of
the project;

(2) Accurate information, data, and
maps of the location of the project, the
area involved, and, if the project con-
sists of work designed to prevent or al-
leviate subsidence, information, data,
and maps (if available) of the seams of
coal to be filled or flushed;

(3) The proposed advertisement for
bids for each project contract, which
advertisement shall include suitable
references concerning the fact that the
project is one to the cost of which the
Government will contribute under the
Appalachian Regional Development
Act of 1965, and that the State’s ac-
ceptance of liability arising out of any
bid shall be subject to contribution by
the Government under the provisions
of a cooperative agreement with the
Government for that purpose;
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(4) The proposed project contract, to-
gether with specifications and draw-
ings pertaining to the equipment, ma-
terials, labor and work to be performed
by the project contractor;

(5) Releases, proper consent or the
necessary rights or interests in lands
and coal formations, for gaining access
to and carrying out work in or on the
project, and other documents required
by OSM for approval of the project, and
in form and substance satisfactory to
OosM;

(6) Certifications or documents, as
may be required by OSM, indicating
public ownership or control of sub-
surface coal or mineral rights accom-
panied by appropriate resolutions from
the State or local authorities to indem-
nify and hold the Government harmless
should any property owner within the
project area make any claim for dam-
age resulting from the work within the
project area if releases, consents or
rights or interests were not obtained
from such property owner by the State
or local authorities, and not to mine or
permit mining of coals or other min-
erals in property owned or controlled
by the State or local authorities.

(7) If the project is for the rehabilita-
tion or reclamation of a strip mine
area, evidence satisfactory to the Sec-
retary that the State or local author-
ity owns the lands upon which the
project is proposed to be carried out,
and that effective installation, oper-
ation, and maintenance safeguards will
be enforced;

(8) The estimated total cost of the
proposed project and, if the work is
proposed to be performed in phases, the
estimated cost of each phase.

(c) If the Secretary approves the
project, the Director will submit to the
State a coopertive agreement estab-
lishing the estimated cost of the
project in the amount approved by the
Secretary.

§881.5 Cooperative agreements.

(a) Each project shall be covered by a
cooperative agreement between the
Government, as represented by the Di-
rector, and the State. The agreement
shall establish the total estimated cost
of the project and, if the project is to
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be accomplished in phases, the esti-
mated cost of each phase. The max-
imum obligations of the parties to
share the cost of the project shall be
stated in terms of the total estimated
cost of the project and, if project is to
be accomplished in phases, in terms of
the estimated cost of each phase. Other
responsibilities of the parties shall also
be described in the agreement, as may
be agreed upon and as may be in con-
formity with these regulations, to
meet the needs and requirements of a
particular project.

(b) The Government’s obligation to
contribute funds may be less than but
shall not exceed 75 percent of the total
estimated cost of the project. The obli-
gation of the State (and, if appropriate,
the local authorities) to contribute
funds may be more but shall not be less
than 25 percent of the total estimated
cost of the project.

(c) None of the funds contributed by
the Government or by the State shall
be used for operating or maintaining
the project or for the purchase of culm,
rock, spoil, or other filling or flushing
material.

(d) The Director may, without ap-
proval by the Secretary execute
amendments to a cooperative agree-
ment which will cover (1) acceptance of
a bid on a proposed project contract
that does not exceed by more than 20
percent the estimated cost, initially
established in the cooperative agree-
ment, of the work covered by the pro-
posed project contract, and (2) the esti-
mated costs of additional work under a
project contract, if the estimated cost,
initially established in the cooperative
agreement, of the work covered by the
project contract will not be increased
by more than 20 percent.

§881.6 Project contract.

(a) Upon approval of the project by
the Secretary, execution of the cooper-
ative agreement, and receipt of an ac-
ceptable bid, the State shall carry out
and execute the project through a
project contract, or, if the work is to
be done in phases, a series of project
contracts, entered into by the State
and its contractors or suppliers for the
construction, installation, services or
work to be performed.
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(b) Project contracts shall be entered
into only with the lowest responsible
bidder pursuant to suitable procedures
for advertising and competitive bid-
ding. The Government’s obligation to
contribute to the cost of a project, or a
phase of a project, is limited to the es-
timated costs established in the coop-
erative agreement. If the bids on work
to be done under a proposed project
contract exceed the estimated cost of
the work established in the cooperative
agreement, the State should not enter
into the project contract unless the co-
operative agreement has been amended
to provide for an increase in contribu-
tions sufficient to meet the increase in
costs, or unless the State wishes to as-
sume the excess cost of the project.

(c) OSM shall be advised of the time
and place of the opening of bids on a
proposed project contract and may
have a representative present.

(d) If the State amends a project con-
tract, or issues a change order there-
under, and the amendment or change
order results in an expenditure under
the project contract in excess of the es-
timated cost of the work established in
the cooperative agreement, the Gov-
ernment shall be under no obligation
to contribute to such excess costs un-
less the cooperative agreement has
been amended to provide for an in-
crease in contributions by the parties
sufficient to meet such excess costs.

(e) The State shall furnish the Direc-
tor, in duplicate, a certified true exe-
cuted copy of each project contract
with related plans, specifications, and
drawings annexed thereto, promptly
upon its execution.

(f) The State shall include in each
project contract provisions to the ef-
fect that—

(1) Regardless of any agreement be-
tween the State and the Government
respecting contributions by the Gov-
ernment to the cost of the contract
under the provisions of section 205(a)(1)
of the Appalachian Regional Develop-
ment Act of 1965 (Pub. L. 89-4, 79 Stat.
5), the Government shall not be consid-
ered to be a party to the contract or in
any manner liable thereunder. Neither
the Government nor any of its officers,
agents, or employees shall be respon-
sible for any loss, expense, damages to
property, or injuries to persons, which
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