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to the Director, OCHAMPUS, or a des-
ignee, a written recommended decision
containing a statement of findings and
a statement of reasons based on the
evidence adduced at the hearing and
otherwise included in the hearing
record.

(i) Statement of findings. A statement
of findings is a clear and concise state-
ment of fact evidenced in the record or
conclusions that readily can be de-
duced from the evidence of record.
Each finding must be supported by sub-
stantial evidence that is defined as
such evidence as a reasonable mind can
accept as adequate to support a conclu-
sion.

(ii) Statement of reasons. A reason is a
clear and concise statement of law,
regulation, policies, or guidelines re-
lating to the statement of findings that
provides the basis for the recommended
decision.

(e) Final decision. (1) Director,
OCHAMPUS. The recommended deci-
sion shall be reviewed by the Director,
OCHAMPUS, or a designee, who shall
adopt or reject the recommended deci-
sion or refer the recommended decision
for review by the Assistant Secretary
of Defense (Health Affairs). The Direc-
tor, OCHAMPUS, or designee, normally
will take action with regard to the rec-
ommended decision within 90 days of
receipt of the recommended decision or
receipt of the revised recommended de-
cision following a remand order to the
Hearing Officer.

(i) Final action. If the Director,
OCHAMPUS, or a designee, concurs in
the recommended decision, no further
agency action is required and the rec-
ommended decision, as adopted by the
Director, OCHAMPUS, is the final
agency decision in the appeal. In the
case of rejection, the Director,
OCHAMPUS, or a designee, shall state
the reason for disagreement with the
recommended decision and the under-
lying facts supporting such disagree-
ment. In these circumstances, the Di-
rector, OCHAMPUS, or a designhee, may
have a final decision prepared based on
the record, or may remand the matter
to the Hearing Officer for appropriate
action. In the latter instance, the
Hearing Officer shall take appropriate
action and submit a new recommended
decision within 60 days of receipt of the
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remand order. The decision by the Di-
rector, OCHAMPUS, or a designee, con-
cerning a case arising under the proce-
dures of this section, shall be the final
agency decision and the final decision
shall be sent by certified mail to the
appealing party or parties. A final
agency decision under paragraph (e)(1)
of this section will not be relied on,
used, or cited as precedent by the De-
partment of Defense in the administra-
tion of CHAMPUS.

(ii) Referral for review by ASD(HA).
The Director, OCHAMPUS, or a des-
ignee, may refer a hearing case to the
Assistant Secretary of Defense (Health
Affairs) when the hearing involves the
resolution of CHAMPUS policy and
issuance of a final decision which may
be relied on, used, or cited as precedent
in the administration of CHAMPUS. In
such a circumstance, the Director,
OCHAMPUS, or a designee, shall for-
ward the recommended decision, to-
gether with the recommendation of the
Director, OCHAMPUS, or a designee,
regarding disposition of the hearing
case.

(2) ASD(HA). The ASD(HA), or a des-
ignee, after reviewing a case arising
under the procedures of this section
may issue a final decision based on the
record in the hearing case or remand
the case to the Director, OCHAMPUS,
or a designee, for appropriate action. A
decision issued by the ASD(HA), or a
designee, shall be the final agency deci-
sion in the appeal and a copy of the
final decision shall be sent by certified
mail to the appealing party or parties.
A final decision of the ASD(HA), or a
designee, issued under this paragraph
(e)(2) may be relied on, used, or cited as
precedent in the administration of
CHAMPUS.

[51 FR 24008, July 1, 1986, as amended at 52
FR 33007, Sept. 1, 1987; 54 FR 25255, June 14,
1989; 55 FR 43341, Nov. 16, 1990; 56 FR 59880,
Nov. 26, 1991]

§199.11 Overpayments recovery.

(a) General. Actions to recover over-
payments arise when the government
has a right to recover money or prop-
erty from an individual, partnership,
association, corporation, governmental
body or other legal entity, foreign or
domestic, except an instrumentality of
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the United States because of an erro-
neous payment of benefits under the
Civilian Health and Medical Program
of the Uniformed Services (CHAMPUS).
A claim against several joint debtors
arising from a single incident or trans-
action is considered to be one claim. It
is the purpose of this Section to pre-
scribe procedures for investigation, de-
termination, assertion, collection,
compromise, waiver and termination of
claims in favor of the United States for
erroneous benefits payments arising
out of administration of CHAMPUS.

(b) Authority. (1) Federal statutory au-
thority. The Federal Claims Collection
Act provides the basic authority under
which claims may be asserted pursuant
to this section. It is implemented by
joint regulations issued by the Depart-
ment of Justice and the General Ac-
counting Office, 4 CFR parts 101-105.
Thereunder, the heads of federal agen-
cies or their designees are required to
attempt collection of all claims of the
United States for money or property
arising out of the activities of their re-
spective agencies. These officials may,
with respect to claims that do not ex-
ceed $20,000, exclusive of interest, and
in conformity with the standards pro-
mulgated in the joint regulations, com-
promise, suspend, or terminate collec-
tion action on such claims. Section 743
of the National Defense Authorization
Act for Fiscal Year 1996 (Public Law
104-106) authorizes the waiver (see
paragraph (g)(3) of this section) of col-
lection of overpayments otherwise due
from a person after the termination of
the person’s CHAMPUS eligibility, be-
cause the person became eligible for
Medicare Part A by reason of disability
or end-stage renal disease.

(2) Other authority. Occasionally, fed-
eral claims may arise which are
grounded, at least in part, in authority
other than the federal statute ref-
erenced above. These include, but are
not limited to, claims arising under:

(i) State worker’s compensation laws.

(ii) State hospital lien laws.

(iii) State no-fault automobile stat-
utes.

(iv) Contract rights under terms of
insurance policies.

(c) Policy. The governmental policy
of avoiding unnecessary litigation in
the collection of claims by the United
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States for money or property neces-
sitates aggressive agency collection ac-
tion. The Director, OCHAMPUS, or a
designee, will insure that CHAMPUS
claims asserting personnel are ade-
quately supported to take timely and
effective action. Claims arising out of
any incident which has or probably will
generate a claim in favor of the gov-
ernment will not be compromised nor
will collection action be terminated by
any person not authorized to take final
action on the government’s claim. By
the Act of July 18, 1966 (28 U.S.C. 2415-
2418), Congress established a statute of
limitation applicable to the govern-
ment in areas where previously neither
limitations nor laches were available
as a defense. Claims falling within the
provisions of this statute will be proc-
essed expeditiously to the Department
of Justice or the General Accounting
Office, as appropriate, without at-
tempting administrative collection ac-
tion if such action cannot be accom-
plished in sufficient time to preclude
the running of the statute of limita-
tions.

(d) Appealability. This section de-
scribes the procedures to be followed in
the recovery and collection of federal
claims in favor of the United States
arising from the operation of the
CHAMPUS. Actions taken under this
section are not initial determinations
for the purpose of the appeal proce-
dures of §199.10 of this part. However,
the proper exercise of the right to ap-
peal benefit or provider status deter-
minations under the procedures set
forth in §199.10 may affect the process-
ing of federal claims arising under this
section. Those appeal procedures afford
a CHAMPUS beneficiary or participat-
ing provider an opportunity for admin-
istrative appellate review in cases in
which benefits have been denied and in
which there is a significant factual dis-
pute. For example, a fiscal inter-
mediary may erroneously make pay-
ment for services which are excluded as
CHAMPUS benefits because they are
determined to be not medically nec-
essary. In that event recoupment ac-
tion will be initiated by the fiscal
intermediary at the same time the fis-
cal intermediary will offer an adminis-
trative appeal as provided in §199.10 of
this part on the medical necessity issue
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raised by the adverse benefit deter-
mination. The recoupment action and
the administrative appeal are separate
actions. However, in an appropriate
case, the pendency of the appeal may
provide a basis for the suspension of
collection in the recoupment. Obvi-
ously, if the appeal is resolved entirely
in favor of the appealing party, that
would provide a basis for the termi-
nation of collection action in the
recoupment case.

(e) Delegation. Subject to the limita-
tions imposed by law or contained in
this section, the authority to assert,
settle, compromise or to suspend or
terminate collection action on claims
arising under the Federal Claims Col-
lection Act has been delegated to the
Director, OCHAMPUS, or a designee.

(f) Recoupment of erroneous payments.
(1) Erroneous payments. Erroneous pay-
ments are expenditures of government
funds which are not authorized by law
or this part. Examples which are some-
times encountered in the administra-
tion of the CHAMPUS include mathe-
matical errors, payment for care pro-
vided to an ineligible person, payment
for care which is not an authorized
benefit, payment for duplicate claims,
inaccurate application of the deduct-
ible or co-payment, or payment for
services which were not medically nec-
essary. Claims in favor of the govern-
ment arising as the result of the filing
of false CHAMPUS claims or other
fraud fall under the direct cognizance
of the Department of Justice. Con-
sequently, the procedures in this sec-
tion apply to such claims only when
specifically authorized or directed by
the Department of Justice. (See 32 CFR
101.3.)

(2) Scope. (i) General. Paragraph (f) of
this section and the paragraphs follow-
ing contain requirements and proce-
dures for the assertion, collection or
compromise of, and the suspension or
termination of collection action on
claims for erroneous payments against
a sponsor, beneficiary, provider, physi-
cian or other supplier of services under
the CHAMPUS. These provisions are
adopted pursuant to the Federal
Claims Collection Act (31 U.S.C. 3701 et
seq., as amended by the Debt Collection
Act of 1982, Pub. L. 97-365), which re-
quires each agency of the U.S. Govern-
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ment (pursuant to regulations jointly
promulgated by the Attorney General
and the Comptroller General) to at-
tempt collection of federal claims in
favor of the United States arising out
of the activities of the agency, and 5
U.S.C. 5514, which provides for install-
ment deduction for indebtedness to the
United States, implemented by regula-
tions issued by the Office of Personnel
Management, 5 CFR part 550, and the
Department of Defense, 32 CFR part 90.
Paragraph (f) of this section also in-
cludes government-wide collections by
salary offset under 5 U.S.C. 5514.

(ii) Debtor defined. As used herein,
““‘debtor’”” means a sponsor, beneficiary,
provider, physician, other supplier of
services or supplies, or any other per-
son who has for any reason been erro-
neously paid under the CHAMPUS. It
includes an individual, partnership,
corporation, professional corporation
or association, estate, trust or any
other legal entity.

(iii) Delinquency defined. As used
herein, a debt is considered ‘‘delin-
quent” if it has not been paid by the
date specified in the initial demand for
payment (that is, the initial written
notification) or applicable contractual
agreement, unless other satisfactory
payment arrangements have been made
by that date. A debt is also considered
delinquent if at any time after entering
into a repayment agreement, the debt-
or fails to satisfy any obligations under
that agreement.

(3) Other health insurance claims.
Claims arising from erroneous
CHAMPUS payments in situations

where the beneficiary has entitlement
to insurance, medical service, health
and medical plan, or other government
program, except in the case of a plan
administered under Title XIX of the
Social Security Act (42 U.S.C. 139 et
seq.), through employment, by law,
through membership in an organiza-
tion, or as a student, or through the
purchase of a private insurance or
health plan, shall be recouped under
one of the following procedures:

(i) Where the other health insurance
plan has not already made benefit pay-
ments to the beneficiary or provider, a
claim for direct reimbursement will be
asserted against the plan, pursuant to
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the fiscal intermediary’s coordination
of benefit procedures.

(ii) If the other health insurance plan
has made its benefit payment prior to
receiving the CHAMPUS request for re-
imbursement, the recoupment proce-
dures set forth in paragraph (f) of this
section will be followed.

(4) Claims denials due to clarification or
change. In those instances where claim
review results in the denial of benefits
previously provided but now denied due
to a change, clarification or interpreta-
tion of the public law or this part, no
recoupment action need be taken to re-
cover funds expended prior to the effec-
tive date of such change, clarification,
or interpretation.

(5) Good faith payment. (i) The Depart-
ment of Defense, through the Defense
Enrollment Eligibility Reporting Sys-
tem (DEERS), is responsible for estab-
lishing and maintaining a file listing
persons eligible to receive benefits
under CHAMPUS. However, it is the re-
sponsibility of the Uniformed Services
to provide eligible CHAMPUS bene-
ficiaries with accurate and appropriate
means of identification. When sources
of civilian medical care exercise rea-
sonable care and precaution in identi-
fying persons claiming to be eligible
CHAMPUS beneficiaries and furnish
otherwise covered services and supplies
to such persons in good faith,
CHAMPUS benefits may be paid sub-
ject to prior approval by the Director,
OCHAMPUS, or a designee, notwith-
standing the fact that the person re-
ceiving the services and supplies is sub-
sequently determined to be ineligible
for benefits. Good faith payments will
not be authorized for services and sup-
plies provided by a civilian source of
medical care as the result of its own
careless identification procedures.

(ii) When it is determined that a per-
son was not a CHAMPUS beneficiary,
the CHAMPUS fiscal intermediary and
the civilian source of medical care are
expected to make all reasonable efforts
to obtain payment or recoup the
amount of the good faith payment from
the person who erroneously claimed to
be a CHAMPUS beneficiary.
Recoupments of good faith payments
initiated by the CHAMPUS fiscal inter-
mediary will be processed pursuant to
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the provisions of paragraph (f) of this
section.

(6) Recoupment procedures. (i) Initial
action. When an erroneous payment is
discovered, the CHAMPUS fiscal inter-
mediary normally will be required to
take the initial action to effect
recoupment. Such action will be in ac-
cordance with the provisions of this
part and the fiscal intermediary’s
CHAMPUS contract and will include
demands for refund or an offset against
any other CHAMPUS payment becom-
ing due the debtor. When the efforts of
the CHAMPUS fiscal intermediary to
effect recoupment are not successful
within a reasonable time, recoupment
cases will be referred to the General
Counsel, OCHAMPUS, for further ac-
tion in accordance with the provisions
of paragraph (f) of this section. All re-
quests to debtors for refund or notices
of intent to offset shall be in writing.

(if) Demand for payment. The
CHAMPUS fiscal intermediary and
OCHAMPUS normally shall make a
total of at least three progressively
stronger written demands upon the
debtor in terms which inform the debt-
or of the consequences of his or her
failure to cooperate. The initial writ-
ten demand shall inform the debtor of
the basis for and the amount of the in-
debtedness. The initial written demand
shall also inform the debtor of the fol-
lowing: The debtor’s right to inspect
and copy all records pertaining to the
debt; his or her right to request an ad-
ministrative review by the fiscal inter-
mediary; that interest on the debt at
the current rate as determined by the
Director, OCHAMPUS, or a designee,
will begin to accrue on the date of the
initial demand notification; that such
interest shall be waived on the debt, or
any portion thereof, which is paid
within 30 days of the date of the initial
demand notification; that payment of
the indebtedness is due within 30 days
of the date of the initial demand notifi-
cation; and that administrative costs
and penalties will be charged pursuant
to 4 CFR 102.13. The debtor also shall
be informed that collection by offset
against current or subsequent claims
may be taken. All debtors will be of-
fered an opportunity to enter into a
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written agreement to repay the indebt-
edness. The fiscal intermediary de-
mand letters must be dated the same
day as they are mailed. Two written
demands, at 30-day intervals, normally
will be made by the CHAMPUS fiscal
intermediary unless a response to the
first demand indicates that further de-
mand would be futile or unless prompt
suit or attachment is required in an-
ticipation of the departure of the debt-
or, of his removal or transfer of assets,
or the running of the statute of limita-
tions. There should be no undue time
lag in responding to any communica-
tion received from the debtor. Re-
sponses should be made within 30 days
whenever feasible. If these initial ef-
forts at collection are not productive
or if immediate legal action on the
claim appears necessary, the claim ei-
ther will be referred promptly by the
CHAMPUS fiscal intermediary to the
General Counsel, OCHAMPUS, or the
CHAMPUS fiscal intermediary will
prepare a final notice informing the
debtor that the debt is to be offset in
whole or in part. When a case is re-
ferred to OCHAMPUS, the Office of
General Counsel will normally prepare
a third written demand unless from the
record such demand appears futile or
otherwise inappropriate.

(iii) Collection by administrative offset.
Collections by offset will be under-
taken administratively on claims
which are liquidated or certain in
amount in every instance in which this
is feasible. No collection by offset may
be undertaken unless a demand for
payment containing all of the proce-
dural safeguards described in para-
graph (f)(6)(ii) of this section, has been
sent to the debtor. The determinations
of indebtedness made for recoupment
of erroneous CHAMPUS payments rare-
ly involve issues of credibility of verac-
ity. Erroneous CHAMPUS payments
most frequently arise from claims sub-
mitted by individuals ineligible for
CHAMPUS benefits; from claims sub-
mitted for services or supplies not cov-
ered by CHAMPUS; from claims in
which there have been other insurance
payments which reduce the CHAMPUS
liability and from claims from partici-
pating providers in which payment is
initially erroneously made to the bene-
ficiary. While these recoupment claims
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normally involve the resolution of fac-
tual questions, these resolution nearly
always require only reference to the
documentary evidence compiled in the
investigation and processing of the
claim. The appeals system described in
§199.10 of this part affords a CHAMPUS
beneficiary or participating provider
an opportunity for an administrative
appellate review, including, under cer-
tain circumstances, the right to oral
hearing before a hearing officer. Fur-
ther, there is no statutory provision for
the waiver of indebtedness arising from
erroneous CHAMPUS payments, other
than the provisions of the Federal
Claims Collection Act which allow for
the compromise of claims or the termi-
nation of collection action under cer-
tain circumstances specified in para-
graph (g) of this section. Consequently,
the pre-offset oral hearing require-
ments of the Federal Claims Collection
Standards (4 CFR 102.3) do not apply to
the recoupment of erroneous
CHAMPUS payments. CHAMPUS fiscal
intermediaries may take administra-
tive action to offset erroneous pay-
ments against other current
CHAMPUS payments owing a debtor.
Payments on the claims of a debtor
pending at or filed subsequent to the
time collection action is initiated
should be suspended pending the out-
come of the collection action so that
these funds will be available for offset.
All or any part of a debt may be offset
depending upon the amount available
for offset. Only the case in which no
possibility of offset arises within 60
days of the initiation of collection ac-
tion and on which other collection ef-
forts have been unsuccessful or in
which the debtor seeks relief from the
indebtedness will be referred to the
General Counsel, OCHAMPUS, by the
CHAMPUS fiscal intermediary. Offset,
under the provisions of 31 U.S.C. 3716, is
not to be used with respect to debts
owed by any state or local government.
Any requests for offset that are re-
ceived from other agencies shall be for-
warded to the General Counsel,
OCHAMPUS, for processing, as will or-
ders for garnishment issued by courts
of competent jurisdiction.

(iv) Collection of installments.
CHAMPUS recoupment claims should
be collected in one lump sum whenever
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possible. However, if the debtor is fi-
nancially unable to pay the debt in one
lump sum, payment may be accepted in
regular installments by the CHAMPUS
fiscal intermediary or the General
Counsel, OCHAMPUS. Installment pay-
ments normally will be required on at
least a monthly basis and their size
will bear a reasonable relation to the
size of the debt and the debtor’s ability
to pay. A CHAMPUS fiscal inter-
mediary should not enter into install-
ment agreements which extend beyond
24 months. OCHAMPUS installment
agreements normally should liquidate
the government’s claim within 3 years.
Installment payments of less than $50
per month normally will be accepted
only if justifiable on grounds of finan-
cial hardship or some other reasonable
cause. Any installment agreement with
a debtor in which the total amount of
the deferred installments will exceed
$750 should normally include an exe-
cuted promissory note.

(v) Interest, penalties, and administra-
tive costs. Interest shall be charged on
CHAMPUS recoupment debts and debts
collected in installments in accordance
with 4 CFR 102.13 and instructions
issued by the Director, OCHAMPUS, or
a designee. Interest shall accrue from
the date on which the initial demand is
mailed to the debtor. The rate of inter-
est assessed shall be the rate of the
current value of funds to the United
States Treasury (that is, the Treasury
tax and loan account rate). The rate of
interest, as initially assessed shall re-
main fixed for the duration of the in-
debtedness, except that where the debt-
or has defaulted on a repayment agree-
ment and seeks to enter into a new
agreement, a new interest rate may be
set which reflects the current value of
funds to the Treasury at the time the
new agreement is executed. The collec-
tion of interest on the debt or any por-
tion of the debt, which is paid within 30
days after the date on which interest
began to accrue, shall be waived. The
agency may extend this 30-day period,
on a case-by-case basis, if it reasonably
determines that such action is appro-
priate. Also, the collection of interest,
penalties, and administrative costs
may be waived in whole or in part as a
part of the compromise of a debt as
provided in paragraph (g) of this sec-
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tion. In addition, the Director,
OCHAMPUS, or a designee, may waive
in whole or in part, the collection of in-
terest, penalties, or administrative
costs assessed herein, if he or she de-
termines that collection of these
charges would be against equity and
good conscience or not in the best in-
terests of the United States. Some sit-
uations in which such a waiver may be
appropriate include:

(A) Waiver of interest consistent
with 4 CFR 104.2(c)(2) in connection
with a suspension of collection action
pending a CHAMPUS appeal under
§199.10 of this part where there is a sub-
stantial issue of fact in dispute.

(B) Waiver of interest where the
original debt arose through no fault or
lack of good faith on the part of the
debtor and the collection of interest
would impose a financial hardship or
burden on the debtor. Some examples
in which such a waiver may be appro-
priate include: a debt arising when a
CHAMPUS beneficiary, who is unaware
of the loss of eligibility for CHAMPUS
because he or she has become eligible
for Medicare, continues to file and be
paid for CHAMPUS claims, resulting in
erroneous CHAMPUS payments; a debt
arising when a CHAMPUS beneficiary
in good faith files and is paid a
CHAMPUS claim for medical services
or supplies which are later determined
not to be benefits of CHAMPUS; and a
debt arising when a CHAMPUS bene-
ficiary is overpaid as the result of a
calculation error on the part of a fiscal
intermediary or OCHAMPUS.

(C) Waiver of interest where there
has been an agreement to repay a debt
in installments, there is no indication
of fault or lack of good faith on the
part of the debtor, and the amount of
interest is so large in relation to the
size of the installments that the debtor
can reasonably afford to pay, that it is
likely the debt will never be repaid in
full.

When a debt is paid in installments,
the installment payments first will be
applied to the payment of outstanding
penalty and administrative cost
charges, second to accrued interest and
then to principal. Administrative costs
incurred as the result of a debt becom-
ing delinquent (as defined in paragraph
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F)(2)(ii1) of this section) shall be as-
sessed against a debtor. These adminis-
trative costs represent the additional
costs incurred in processing and han-
dling the debt because it became delin-
quent. The calculation of administra-
tive costs should be based upon cost
analysis establishing an average of ac-
tual additional costs incurred in proc-
essing and handling claims against
other debtors in similar stages of delin-
quency. A penalty charge, not exceed-
ing six percent a year shall be assessed
on any portion of a debt that is delin-
quent for more than 90 days. This
charge, which need not be calculated
until the 91st day of delinquency, shall
accrue from the date that the debt be-
came delinquent.

(vi) Referral to other federal agencies
for administrative offset. As appropriate
and in accordance with 4 CFR part 1023,
agencies will be requested to initiate
administrative  offset to collect
CHAMPUS debts. When a debtor is em-
ployed by the U.S. Government, or is a
member or retired member of the Uni-
formed Service, and collection by off-
set against other CHAMPUS payments
due the debtor cannot be accomplished,
and there have been no positive re-
sponses to a demand for payment with-
in 60 days, the Director, OCHAMPUS,
or a designee, may contact the agency
holding funds payable to the debtor for
payment by allotment or otherwise by
salary offset from current disposable
pay in accordance with 37 U.S.C. 1007 or
5 U.S.C. 5514 as implemented by 32 CFR
part 90 and 5 CFR part 550. Where ap-
plicable, the request for recovery of er-
roneous CHAMPUS payments shall be
submitted to the debtor’s paying agen-
cy in accordance with 5 CFR 550.1106.
Before contacting the paying agency,
the Director, OCHAMPUS, or a des-
ignee, will provide the debtor written
notification of the agency’s intent to
collect the debt by means of salary off-
set, authorized by 5 U.S.C. 5514. The no-
tification will include, as a minimum:

(A) The agency’s determination that
a debt is owed, including the origin, na-
ture, and the amount of the debt;

(B) The date by which payment is to
be made, which will normally be 30
days from the date the demand letter is
mailed;
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(C) The amount, frequency, proposed
beginning date and duration of the in-
tended deductions, which will be deter-
mined in accordance with the provi-
sions of 5 CFR 550.1104 or 32 CFR part
90, as appropriate. Ordinarily, the size
of installment deductions must bear a
reasonable relationship to the size of
the debt and the employee’s ability to
pay (4 CFR 102.11). However, the
amount deducted for any period must
not exceed 15 percent of the disposable
pay from which the deduction is made
unless the debtor has agreed in writing
to the deduction of a greater amount.
Debts must be collected in one lump-
sum whenever possible. However, if the
employee is financially unable to pay
in one lump-sum, or the amount of the
debt exceeds 15 percent of current dis-
posable pay for an officially estab-
lished pay interval, collection must be
made in installments. Such install-
ment deductions must be made to ef-
fect collection within the period of an-
ticipated active duty or employment.
If the debtor retires or resigns or if his
or her employment or period of active
duty ends before collection of the debt
is completed, offset from subsequent
payments of any kind due the em-
ployee from the paying agency as of
the date of separation shall be made to
the extent necessary to liquidate the
debt pursuant to 31 U.S.C. 3716 as im-
plemented by 5 CFR part 550 and 32
CFR part 90. If possible, the install-
ment payments should be sufficient in
size and frequency to liquidate the gov-
ernment’s claim in not more than 3
years. Installment payments of less
than $50 per month should be accepted
only with reasonable justification. An
employee’s involuntary payment of all
or any portion of a debt being collected
under 5 U.S.C. 5514 will not be con-
strued as a waiver of any rights the
debtor may have under that statute or
any other provisions of contract or
law, unless there are statutory or con-
tractual provisions to the contrary.

(D) An explanation of interest, pen-
alties, and administrative costs, in-
cluding a statement that such assess-
ments must be made unless excused in
accordance with the Federal Claims
Collection Standards;
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(E) Advice that the debtor may in-
spect and copy government records re-
lating to the debt or, if debtor or his or
her representative cannot personally
inspect the records, to request and re-
ceive a copy of such records. Requests
for copies of the records relating to the
debt shall be made no later than 10
days from the receipt by the debtor of
the notice of indebtedness.

(F) An opportunity for a review by
the agency of its determination regard-
ing the existence or the amount of the
debt, or when a repayment schedule is
established other than by written
agreement, concerning the terms of the
repayment schedule. The debtor shall
be advised that a challenge to either
the existence of the debt, the amount
of the debt, or the repayment schedule,
must be made within 30 days of the re-
ceipt by the debtor of the notice of in-
debtedness or within 45 days after re-
ceipt of the records relating to the
debt, if such records are requested by
the debtor. A request for waiver or re-
consideration should be accompanied
by supporting documents indicating
why the debtor believes he is not so in-
debted, or by a financial affidavit sup-
porting his request for an alternative
repayment schedule;

(G) Notice that the timely filing of a
petition for review will stay the com-
mencement of collection proceedings;

(H) Notice that a final decision on
the review (if one is requested) will be
issued at the earliest practical date,
but not later than 60 days after the fil-
ing of the petition requesting the re-
view unless the employee requests, and
the agency grants, a delay in the pro-
ceedings;

(1) The opportunity, if it has not been
previously provided, to enter into a
written agreement to establish a sched-
ule for repayment of the debt in lieu of
offset. The agreement will be signed by
both the debtor and the agency’s rep-
resentative and will be kept in the
agency’s files;

(J) Notice that any knowingly false

or frivolous statements, representa-
tions, or evidence may subject the
debtor to:

(1) Disciplinary procedures appro-
priate under chapter 75 of Title 5 U.S.
Code, 5 CFR part 752, or any other ap-
plicable statutes or regulations;
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(2) Penalties under the False Claims
Act, 31 U.S.C. 3729-3731, or any other
applicable authority, or

(3) Criminal penalties under 18 U.S.C.
286, 287, 1001 and 1002, or any other ap-
plicable authority;

(K) Where applicable, notice of the
debtor’s right to appeal, under §199.10
of this part;

(L) That amounts paid on or de-
ducted for the debt which are later
waived or found not owed to the United
States will promptly be refunded to the
debtor. Refunds do not bear interest
unless required or permitted by law or
contract;

(M) The specific address to which all
correspondence regarding the debt
shall be directed. Unless otherwise pro-
hibited by law, moneys which are due
and payable to a debtor from the Civil
Service Retirement and Disability
Fund may be administratively offset in
reasonable amounts in order to collect
in one full payment or a minimal num-
ber of payments debts owed to the
United States by the debtor. The Gen-
eral Counsel, OCHAMPUS, may for-
ward requests for offset of debts arising
from the operation of CHAMPUS to the
appropriate officials of the Office of
Personnel Management. These requests
shall comply with the provisions of 4
CFR 102.4 and 5 CFR part 550.

(vii) Referral to debt collection agen-
cies. Pursuant to the provisions of the
Federal Claims Collection Standards (4
CFR 102.6), the Director, OCHAMPUS,
or a designee, is authorized to enter
into contracts for collection services,
including contracts with private col-
lection agencies for the purpose of
supplementing and strengthening the
collection efforts of the Department of
Defense in recouping  erroneous
CHAMPUS payments. Such contracts
will supplement but not replace the
basic collection program described
herein. The authority to resolve dis-
putes, compromise claims, terminate
collection action and initiate legal ac-
tion may not be delegated in such con-
tracts but will be retained by the Di-
rector, OCHAMPUS, or a designee. In-
dividuals or firms that enter into con-
tracts for collection services pursuant
to this paragraph are subject to the
Privacy Act of 1974, as amended, 5
U.S.C. 552a, federal and state laws and
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regulations pertaining to debt collec-
tion practices, including the Fair Debt
Collection Practices Act, 15 U.S.C. 1692.
Debt collection contractors shall be re-
quired to account strictly for all
amounts collected and must agree to
provide any data contained in their
files relating to 4 CFR 105.2(a) (1), (2)
and (3). Contracts for commercial col-
lection services must comply with 32
CFR part 90.

(viii) Referrals to consumer reporting
agencies. The Director, OCHAMPUS, or
a designee, is authorized to provide for
the reporting of delinquent debts to
consumer reporting agencies. Delin-
quent debts are those which are not
paid or for which satisfactory payment
arrangements are not made by the due
date specified in the initial notifica-
tion of indebtedness, or those for which
the debtor has entered into a written
payment agreement and installment
payments are past due 30 days or
longer. These referrals may be made
only after publication of a ‘‘routine
use’” for the disclosures involved as re-
quired by the Privacy Act of 1974, as
amended, 5 U.S.C. 552a. Procedures de-
veloped for such referrals must also in-
sure that an accounting of the disclo-
sures is kept which is available to the
debtor; that the consumer reporting
agencies are provided with corrections
and annotations of disagreements by
the debtor; and that reasonable efforts
are made to assure that the informa-
tion to be reported is accurate, com-
plete, timely and relevant. When re-
quested by a consumer reporting agen-
cy, verification of information dis-
closed will promptly be provided. Once
a claim has been reviewed and deter-
mined to be valid, a complete expla-
nation of the claim will be given the
debtor. When the claim is overdue, the
individual will be notified in writing
that payment is overdue; that within 60
days, disclosure of the claim shall be
made to a consumer reporting agency
unless satisfactory payment arrange-
ments are made or unless the debtor
requests an administrative review and
demonstrates some basis on which the
debt is legitimately disputed; and of
the specific information to be disclosed
to the consumer reporting agency. The
information to be disclosed to the con-
sumer reporting agency will be limited
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to information necessary to establish
the identity of the debtor, including
name, address and taxpayer identifica-
tion number; the amount, status and
history of the claim; and the agency or
program under which the claim arose.
Reasonable action will be taken to lo-
cate an individual for whom a current
address is not available.

(ix) Use and disclosure of mailing ad-
dresses. In attempting to locate a debt-
or in the collection of a debt under this
section, the Director, OCHAMPUS, or a
designee, may send a written request
to the Secretary of the Treasury, or a
designee, for current address informa-
tion from records of the Internal Reve-
nue Service. These requests will com-
ply with the provisions of 26 U.S.C.
6103(p)(4) and applicable regulations of
the Internal Revenue Service. Disclo-
sure of a mailing address so obtained
may be made pursuant to 4 CFR
102.18(b) and 31 U.S.C. 3711.

(g) Compromise, waiver, suspension or
termination of collection actions arising
under the Federal Claims Collection Act.
(1) Basic considerations. Federal claims
against the debtor and in favor of the
United States arising out of the admin-
istration of the CHAMPUS may be
compromised or collection action
taken thereon may be suspended or ter-
minated in compliance with the Fed-
eral Claims Collection Act, 31 U.S.C.
3711(a)(2) as implemented by the Fed-
eral Claims Collection Standards, 4
CFR parts 101 through 105.

(2) Authority. CHAMPUS fiscal inter-
mediaries are not authorized to com-
promise or to suspend or terminate col-
lection action on federal CHAMPUS
claims. Only the Director,
OCHAMPUS, or a designee, and Uni-
formed Service claims officers acting
under the provisions of their own regu-
lations, are so authorized.

(3) Waiver of collection of erroneous
payments due from certain persons un-
aware of loss of CHAMPUS eligibility.

(i) The Director, OCHAMPUS may
waive collection of payments otherwise
due from certain persons as a result of
health benefits received under this part
after the termination of the person’s
eligibility for such benefits. Waiver
may be granted if collection of such
payments would be against equity and
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good conscience and not in the best in-
terest of the United States. These cri-
teria are met by a finding that there is
no indication of fraud, misrepresenta-
tion, fault, or lack of good faith on the
part of the person who received the er-
roneous payment or any other person
having an interest in obtaining such
waiver.

(ii) Persons eligible for waiver. The fol-
lowing persons are eligible for waiver:

(A) A person who:

(1) Is entitled to Medicare Part A by
reason of disability or end stage renal
disease;

(2) In the absence of such entitle-
ment, would have been eligible for
CHAMPUS under 10 U.S.C. 1086; and

(3) At the time of the receipt of such
benefits, was under age 65.

(B) Any participating provider of
care who received direct payment for
care provided to a person described in
paragraph (g)(ii)(A) of this section pur-
suant to an assignment of benefits
from such person.

(iii) The authority to waive collec-
tion of payments under this section
shall apply with regard to health bene-
fits provided during the period begin-
ning January 1, 1967, and ending on the
later of: the termination date of any
special enrollment period for Medicare
Part B provided specifically for such
persons; or July 1, 1996.

(4) Basis for compromise. A claim may
be compromised hereunder if the gov-
ernment cannot collect the full amount
if:

(i) The debtor or the estate of a debt-
or does not have the present or pro-
spective ability to pay the full amount
within a reasonable time;

(i) The debtor refuses to pay the
claim in full and the government is un-
able to enforce collection of the full
amount within a reasonable time by
enforced collection proceedings;

(iii) There is real doubt concerning
the government’s ability to prove its
case in court for the full amount
claimed either because of the legal
issues involved or a bona fide dispute as
to the facts; or

(iv) The cost of collecting the claim
does not justify enforced collection of
the full amount.

(5) Basis for suspension. Collection ac-
tion may be suspended for either of the
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following reasons if future collection
action may be sufficiently productive
to justify periodic review and action on
the claim giving consideration to its
size and the amount which may be re-
alized thereon:

(i) The debtor cannot be located; or

(i) The debtor is unable to make
payments on the government’s claim
or effect a compromise at the time, but
the debtor’s future prospects justify re-
tention of the claim for periodic review
and action and:

(A) The applicable statute of limita-
tions has been tolled or started run-
ning anew; or

(B) Future collection action can be
effected by offset, notwithstanding the
statute of limitations with due regard
to the 10-year limitation prescribed by
31 U.S.C. 3716(c)(1); or

(C) The debtor agrees to pay interest
on the amount of the debt on which
collection action will be temporarily
suspended, and such temporary suspen-
sion is likely to enhance the debtor’s
ability to fully pay the principal
amount of the debt with interest at a
later date.

(iii) Consideration may be given by
the Director, OCHAMPUS, or a des-
ignee, to suspend collection action
pending action on a request for a re-
view of the government’s claim against
the debtor or pending an administra-
tive review under §199.10 of this part of
any CHAMPUS claim or claims di-
rectly involved in the government’s
claim against the debtor. Suspension
under this paragraph will be based
upon appropriate consideration, on a
case-by-case basis as to whether:

(A) There is a reasonable possibility
that the debt (in whole or in part) will
be found not owing from the debtor;

(B) The Government’s interest would
be protected if suspension were granted
by reasonable assurance that the debt
would be recovered if the debtor does
not prevail; and

(C) Collection of the debt will cause
undue hardship.

(6) Basis for termination. Collection
action may be terminated for one or
more of the following reasons:

(i) The United States cannot collect
or enforce collection of any significant
sum from the debtor having due regard
to the judicial remedies available to
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the government, the debtor’s future fi-
nancial prospects and the exemptions
available to the debtor under state and
federal law;

(ii) The debtor cannot be located, and
either:

(A) There is no security remaining to
be liquidated, or

(B) The applicable statute of limita-
tions has run and the prospects of col-
lecting by offset, notwithstanding the
bar of the statute of limitations, are
too remote to justify retention of the
claim;

(iii) The cost of further collection ac-
tion is likely to exceed any recovery;

(iv) It is determined that the claim is
legally without merit; or

(v) Evidence necessary to prove the
claim cannot be produced or the nec-
essary witnesses are unavailable and
efforts to induce voluntary payment
are unavailing.

(7) Factors considered. In determining
whether a claim will be compromised,
or collection action terminated or sus-
pended, the responsible CHAMPUS col-
lection authority will consider the fol-
lowing factors:

(i) Age and health of the debtor,
present and potential income, inherit-
ance prospects, possible concealment
or improper transfer of assets and the
availability of assets or income which
may be realized upon by enforced col-
lection proceedings;

(ii) Applicability of exemptions avail-
able to a debtor under state or federal
law;

(iii) Uncertainty as to the price
which collateral or other property may
bring at forced sale; or

(iv) The probability of proving the
claim in court, the probability of full
or partial recovery, the availability of
necessary evidence and related prag-
matic considerations.

(8) Amount of compromise. The amount
acceptable in compromise will be rea-
sonable in relation to the amount that
can be recovered by enforced collection
proceedings. Consideration shall be
given to the following:

(i) The exemptions available to the
debtor under state and federal law;

(ii) The time necessary to collect the
debt;

(iii) The litigative probabilities in-
volved; and
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(iv) The administrative and litigative
costs of collection where the cost of
collecting the claim is a basis for com-
promise.

(9) Payment of compromised claims. (i)
Time and manner. Compromised claims
are to be paid in one lump sum if pos-
sible. However, if payment of a com-
promise is necessary, a legally enforce-
able compromise agreement must be
obtained. Payment of the amount that
CHAMPUS has agreed to accept as a
compromise in full settlement of a
CHAMPUS claim must be made within
the time and in the manner prescribed
in the compromise agreement. Any
such compromised claim is not settled
until the full payment of the com-
promised amount has been made within
the time and the manner prescribed.
Compromise agreements must provide
for the reinstatement of the prior in-
debtedness, less sums paid thereon, and
acceleration of the balance due upon
default in the payment of any install-
ment.

(ii) Failure to pay the compromised
amount. Failure of any debtor to make
payment as provided in the com-
promise agreement will have the effect
of reinstating the full amount of the
original claim, less any amounts paid
prior to the default.

(10) Effect of compromise, waiver, sus-
pension or termination of collection ac-
tion. Pursuant to the Internal Revenue
Code, 26 U.S.C. 6041, compromises and
terminations of undisputed debts not
discharged in a Title 11 bankruptcy
case and totaling $600 or more for the
year will be reported to the Internal
Revenue Service in the manner pre-
scribed for inclusion in the debtor’s
gross income for that year. Any action
taken under paragraph (g) of this sec-
tion regarding the compromise of a fed-
eral claim, or waiver or suspension or
termination of collection action on a
federal claim is not an initial deter-
mination for purposes of the appeal
procedures §199.10.

(h) Referrals for collection. (1) Prompt
referral. Federal claims of $600 or more
on which collection action has been
taken in accordance with the provi-
sions of this section and which cannot
be collected or compromised or on
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which collection action cannot be sus-
pended or terminated, as provided here-
in, will be promptly referred by the Di-
rector, OCHAMPUS, or a designee, to
the Department of Justice for litiga-
tion in accordance with 4 CFR part 105.
Such referrals will be made as early as
possible consistent with aggressive col-
lection action by CHAMPUS fiscal
intermediaries and OCHAMPUS and
well within the period for bringing a
timely suit against the debtor. Ordi-
narily referrals will be made within
one year of the OCHAMPUS final de-
termination of the fact and the amount
of the debt.

(2) Report of prior collection actions.
The Director, OCHAMPUS, or a des-
ignee, will prepare a Claims Collection
Litigation Report (CCLR) for each case
referred for collection under the provi-
sions of this section. The CCLR shall
also be used when a claim is referred to
the Department of Justice in order to
obtain approval of that Department
with respect to compromise, suspen-
sion, or termination when such ap-
proval is required by 4 CFR 103.1(b) and
104.1(b). The CCLR will include, as a
minimum, the following:

(i) A checklist or brief summary of
the actions previously taken to collect
or compromise the claim. If any of the
required administrative collection ac-
tions have been omitted, the reason for
its omission must be provided.

(ii) The current address or the debt-
or, or the same and address of the
agent for a corporation upon whom
service may be made. Reasonable and
appropriate steps will be taken to lo-
cate missing parties in all cases. Refer-
rals to the Department of Justice for
the institution of foreclosure or other
proceedings, in which the current ad-
dress of any party is unknown, will be
accompanied by a listing of the prior
known addresses of such party and a
statement of the steps taken to locate
that party.

(iii) Reasonably current credit data
indicating that there is a reasonable
prospect of effecting enforced collec-
tion from the debtor, having due regard
for the exemptions available to the
debtor under state and federal law and
the judicial remedies available to the
government. Such credit data may
take the form of a commercial credit
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report; an agency investigative report
showing the debtor’s assets, liabilities,
income, and expenses; the individual
debtor’s own financial statement exe-
cuted under penalty of perjury reflect-
ing the debtor’s assets, liabilities, in-
come, and expenses; or an audited bal-
ance sheet of a corporate debtor. Such
credit data may be omitted if a surety
bond is available in an amount suffi-
cient to satisfy the claim in full; the
forced sale value of any security avail-
able for application to the govern-
ment’s claim is sufficient to satisfy the
claim in full; the debtor is in bank-
ruptcy or receivership; the debtor’s li-
ability to the government is fully cov-
ered by insurance, in which case such
information as can be developed con-
cerning the identity and address of the
insurer and the type and amount of in-
surance coverage will be furnished; or
the nature of the debtor is such that
credit data is not normally available or
cannot reasonably be obtained, for ex-
ample, a unit of state or local govern-
ment.

(3) Preservation of evidence. The Direc-
tor, OCHAMPUS, or a designee, will
take such action as is necessary to en-
sure that all files, records and exhibits
on claims referred hereunder are prop-
erly preserved.

(i) Claims Involving Indications of
Fraud, Filing of False Claims or Mis-
representation.

Any case in which there is an indica-
tion of fraud, filing of false claims or
misrepresentation will be promptly re-
ferred to the Director, OCHAMPUS, or
a designee, for processing. The Direc-
tor, OCHAMPUS, or a designee, will in-
vestigate and evaluate the case and ei-
ther refer the case to the appropriate
investigative law enforcement agency
or return the claim for other appro-
priate administrative action, including
collection action under this section.
Payment on all CHAMPUS beneficiary
or provider claims in which fraud, fil-
ing false claims or misrepresentation is
suspected will be suspended until pay-
ment or denial of the claim is author-
ized by the Director, OCHAMPUS, or a
designee. Collection action on all fed-
eral claims in which a suspicion of
fraud, misrepresentation or filing false
claims arises will be suspended pending
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referral to the appropriate law enforce-
ment agencies by the Director,
OCHAMPUS, or a designee. Only the
Department of Justice has authority to
compromise or terminate collection ac-
tion on such claims.

[51 FR 24008, July 1, 1986, as amended at 62
FR 35097, June 30, 1997; 63 FR 27678, May 20,
1998]

§199.12 Third party recoveries.

(a) General. This section deals with
the right of the United States to re-
cover the costs of medical care fur-
nished or paid for on behalf of
CHAMPUS beneficiaries from third
parties. These third parties may be in-
dividuals, or entities who are liable for
tort damages to the injured CHAMPUS
beneficiary or a liability insurance car-
rier covering the individual or entity.
These third parties may also include
other entities who are primarily re-
sponsible to pay for the medical care
provided to the injured beneficiary by
reason of an insurance policy, workers’
compensation law or other source of
primary payment.

(b) Authority. (1) Federal statutory au-
thority. The Federal Medical Care Re-
covery Act (42 U.S.C. 2651-2653) pro-
vides the basis under which claims may
be asserted or other actions taken
under this Section. The Federal Medi-
cal Care Recovery Act is a statute en-
acted to authorize the recovery of the
reasonable value of medical care fur-
nished or paid for by the United States
to a person who is injured or suffers a
disease under circumstances creating
tort liability in a third party. This Act
is implemented by Executive Order
11060 and an Attorney General regula-
tion, 28 CFR part 43.

(2) Other authority. Third party recov-
eries may arise in whole or in part
under authorities other than the Medi-
cal Care Recovery Act. These include,
but are not limited to:

(i) State Workers’
Laws

(ii) State hospital lien laws

(iii) State no-fault or uninsured mo-
torist statutes

(iv) Contract rights under terms of
insurance policies.

(c) Policy. CHAMPUS third party re-
covery claims can be complex and dif-
ficult to administer because they often
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involve recovery potential from mul-
tiple sources. It is essential that all
persons responsible for taking action
under this section have adequate train-
ing and support in this area. The Direc-
tor, OCHAMPUS, or a designee, will in-
sure that CHAMPUS personnel (includ-
ing fiscal intermediary personnel) re-
sponsible for taking any action under
this section are adequately trained and
supported to take timely and effective
action. Responsibility for taking third
party recovery action at various times
can rest with either fiscal intermediary
personnel, OCHAMPUS employees, or
uniformed service claims asserting au-
thorities. For this reason close coordi-
nation between those responsible for
any action under this section is essen-
tial. Care must also be taken to insure
that appropriate action to assert any
third party recovery right is taken in
sufficient time to preclude the running
of any applicable statute of limitations
or other bar to the government’s right
to recover.

(d) Appealability. This section de-
scribes the procedures to be followed in
the assertion and collection of third
party recovery claims in favor of the
United States arising from the oper-
ation of CHAMPUS. Actions taken
under this section are not initial deter-
minations for the purpose of the appeal
procedures of §199.10 of this part. How-
ever, the proper exercise of the right to
appeal benefit or provider status deter-
minations under the procedures set
forth in §199.10 may affect the process-
ing of federal claims arising under this
section. Those appeal procedures afford
a CHAMPUS beneficiary or participat-
ing provider an opportunity for admin-
istrative appellate review in cases in
which benefits have been denied and in
which there is a significant factual dis-
pute. For example, a fiscal inter-
mediary may deny payment for serv-
ices which are determined to be ex-
cluded as CHAMPUS benefits because
they are found to be not medically nec-
essary. In that event the fiscal inter-
mediary will offer an administrative
appeal as provided in §199.10 of this
part on the medical necessity issue
raised by the adverse benefit deter-
mination. If the care in question re-
sults from an accidental injury and if
the appeal results in a reversal of the
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