§21.120

(4) Prescribing requirements for use
and disposition of real property ac-
quired under awards, if the DoD Com-
ponent makes any awards to institu-
tions of higher education or to other
nonprofit organizations under which
real property is acquired in whole or in
part with Federal funds (see 32 CFR
32.32).

§21.120 Publication and maintenance.

(@) The DoDGARs are published as
chapter 1, subchapter B, title 32 of the
Code of Federal Regulations (CFR) and
in a separate loose-leaf edition. The
loose-leaf edition is divided into parts,
subparts, and sections, to parallel the
CFR publication. Cross-references
within the DoDGARs are stated as CFR
citations (e.g., a reference to §21.115 in
part 21 would be to 32 CFR 21.115).

(b) Updates to the DoDGARs are pub-
lished in the FEDERAL REGISTER. When
finalized, updates also are published as
Defense Grant and Agreement Circu-
lars, with revised pages for the sepa-
rate, loose-leaf edition.

(c) Revisions to the DoDGARs are
recommended to the Director of De-
fense Research and Engineering
(DDR&E) by a standing working group.
The DDR&E, Director of Defense Pro-
curement, and each Military Depart-
ment shall be represented on the work-
ing group. Other DoD Components that
use grants or cooperative agreements
may also nominate representatives.
The working group meets when nec-
essary.

§21.125 Deviations.

(a) The Head of the DoD Component
or his or her designee may authorize
individual deviations from the
DoDGARs, which are deviations that
affect only one grant or cooperative
agreement, if such deviations are not
prohibited by statute, executive order
or regulation.

(b) Class deviations that affect more
than one grant or cooperative agree-
ment must be approved in advance by
the Director, Defense Research and En-
gineering (DDR&E) or his or her des-
ignee. Note that OMB concurrence also
is required for deviations from two
parts of the DoDGARs, 32 CFR parts 32
and 33, in accordance with 32 CFR 32.4
and 33.6, respectively.
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(c) Copies of justifications and agen-
cy approvals for individual deviations
and written requests for class devi-
ations shall be submitted to: Deputy
Director, Defense Research and Engi-
neering, ATTN: Research, 3080 Defense
Pentagon, Washington DC 20301-3080.

(d) Copies of requests and approvals
for individual and class deviations
shall be maintained in award files.

§21.130 Definitions.

Acquisition. The acquiring (by pur-
chase, lease, or barter) of property or
services for the direct benefit or use of
the United States Government (see
more detailed definition at 48 CFR
2.101). In accordance with 31 U.S.C.
6303, procurement contracts are the ap-
propriate legal instruments for acquir-
ing such property or services.

Assistance. The transfer of a thing of
value to a recipient to carry out a pub-
lic purpose of support or stimulation
authorized by a law of the United
States (see 31 U.S.C. 6101(3)). Grants
and cooperative agreements are exam-
ples of legal instruments used to pro-
vide assistance.

Contract. See the definition for pro-
curement contract in this section.

Contracting activity. An activity to
which the Head of a DoD Component
has delegated broad authority regard-
ing acquisition functions, pursuant to
48 CFR 1.601.

Contracting officer. A person with the
authority to enter into, administer,
and/or terminate contracts and make
related determinations and findings. A
more detailed definition of the term
appears at 48 CFR 2.101.

Cooperative agreement. A legal instru-
ment which, consistent with 31 U.S.C.
6305, is used to enter into the same
kind of relationship as a grant (see def-
inition ‘‘grant’’), except that substan-
tial involvement is expected between
the Department of Defense and the re-
cipient when carrying out the activity
contemplated by the cooperative agree-
ment. The term does not include ‘‘co-
operative research and development
agreements” as defined in 15 U.S.C.
3710a.

Deviation. The issuance or use of a
policy or procedure that is inconsistent
with the DoDGARSs.



Office of the Secretary of Defense

DoD Components. The Office of the
Secretary of Defense, the Military De-
partments, the Defense Agencies, and
DoD Field Activities.

Grant. A legal instrument which, con-
sistent with 31 U.S.C. 6304, is used to
enter into a relationship:

(1) The principal purpose of which is
to transfer a thing of value to the re-
cipient to carry out a public purpose of
support or stimulation authorized by a
law of the United States, rather than
to acquire property or services for the
Department of Defense’s direct benefit
or use.

(2) In which substantial involvement
is not expected between the Depart-
ment of Defense and the recipient when
carrying out the activity contemplated
by the grant.

Grants officer. An official with the au-
thority to enter into, administer, and/
or terminate grants or cooperative
agreements.

Nonprocurement instrument. A legal
instrument other than a procurement
contract. Examples include instru-
ments of financial assistance, such as
grants or cooperative agreements, and
those of technical assistance, which
provide services in lieu of money.

Procurement contract. A legal instru-
ment which, consistent with 31 U.S.C.
6303, reflects a relationship between
the Federal Government and a State, a
local government, or other recipient
when the principal purpose of the in-
strument is to acquire property or
services for the direct benefit or use of
the Federal Government. See the more
detailed definition for contract at 48
CFR 2.101.

Recipient. An organization or other
entity receiving a grant or cooperative
agreement from a DoD Component.

Subpart B—Authorities and
Responsibilities

§21.200 Purpose.

This subpart describes the sources
and flow of authority to use grants and
cooperative agreements, and assigns
the broad responsibilities associated
with DoD Components’ use of such in-
struments.
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§21.205 DoD Components’ authorities.

(a) In accordance with 31 U.S.C. 6301
et seq., DoD Components shall use
grants and cooperative agreements as
legal instruments reflecting assistance
relationships between the United
States Government and recipients.

(b) Unlike the use of a procurement
contract (for which Federal agencies
have inherent, Constitutional author-
ity), use of a grant or cooperative
agreement to carry out a program re-
quires authorizing legislation, the in-
tent of which supports the use of an as-
sistance instrument (e.g., the intent of
the legislation authorizing a program
supports a judgment that the principal
purpose of the program is assistance,
rather than acquisition). DoD Compo-
nents may award grants and coopera-
tive agreements under a number of
statutory authorities that fall into
three categories:

(1) Authorities that statutes provide to
the Secretary of Defense. These authori-
ties generally are delegated by the Sec-
retary of Defense to Heads of DoD
Components, usually through DoD di-
rectives, instructions, or policy memo-
randa that are not part of the Defense
Grant and Agreement Regulatory Sys-
tem. Examples of statutory authorities
in this category are:

(i) Authority under 10 U.S.C. 2391 to
make grants or conclude cooperative
agreements to assist State and local
governments in planning and carrying
out community adjustments and eco-
nomic diversification required by
changes in military installations or in
DoD contracts or spending that may
have a direct and significant adverse
consequence on the affected commu-
nity.

(if) Authority under 10 U.S.C. 2413 to
enter into cooperative agreements with
entities that furnish procurement tech-
nical assistance to businesses.

(2) Authorities that statutes may pro-
vide directly to Heads of DoD Compo-
nents. When a statute authorizes the
head of a DoD Component to use a
grant or cooperative agreement or to
carry out a program with a principal
purpose of assistance, use of that au-
thority requires no delegation by the
Secretary of Defense. For example, 10
U.S.C. 2358 authorizes the Secretaries



