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(a) and (b)) shall apply only to the sub-
element and not to the parent institu-
tion as a whole.

(2) The limitations on the use of
funds (§216.4 (a) and (b)) shall not apply
to any individual institution of higher
education that is part of a single uni-
versity system that does not prevent
entry to campus, access to students, or
access to student information by mili-
tary recruiters, or have an anti-ROTC
policy, even though another campus of
the same system is affected by a deter-
mination under §216.5(a).

Directory information on students. The
student’s name, address, telephone list-
ing, date and place of birth, level of
education, academic major, degrees re-
ceived, and the educational institution
in which the student most recently was
enrolled.

Institution of higher education. A do-
mestic college, university, or subele-
ment thereof providing postsecondary
school courses of study, including for-
eign campuses of such domestic insti-
tutions. The term includes junior col-
leges, community colleges, and institu-
tions providing courses leading to un-
dergraduate and post-graduate degrees.
The term does not include entities that
operate exclusively outside the United
States, its territories, and possessions.
A subelement of an institution of high-
er education is a discrete (although not
necessarily autonomous) organiza-
tional entity that may establish poli-
cies or practices affecting military re-
cruiting and related actions (e.g., an
undergraduate school, a law school, a
medical school, or other graduate
schools). For example, the School of
Law of XYZ University is a subelement
of its parent institution (XYZ Univer-
sity).

Student. An individual who is 17 years
of age or older and is enrolled at a cov-
ered school.

§216.4 Policy.

It is policy that:

(a) Under 108 Stat. 2663 and 110 Stat.
3009, no funds available under appro-
priations acts for any fiscal year for
the Departments of Defense, Transpor-
tation, Labor, Health and Human Serv-
ices, Education, and Related Agencies
may be provided by contract or by
grant (including a grant of funds to be

§216.4

available for student aid) to a covered
school if the Secretary of Defense de-
termines that the covered school has a
policy or practice (regardless of when
implemented) that either prohibits or
in effect prevents the Secretary of De-
fense from obtaining, for military re-
cruiting purposes, entry to campuses,
access to students on campuses, or ac-
cess to directory information on stu-
dents.

(b) Under 110 Stat. 3009, no funds
available under appropriations acts for
any fiscal year for the Departments of
Labor, Health and Human Services,
Education, and Related Agencies may
be provided by contract or grant (in-
cluding a grant of funds to be available
for student aid) to a covered school
that has an anti-ROTC policy or prac-
tice (regardless of when implemented).
Additionally, under 10 U.S.C. 983, no
funds appropriated or otherwise avail-
able to the Department of Defense may
be made obligated by contract or by
grant to a covered school that has such
a policy or practice.

(c) The limitations established in
paragraph (a) of this section, shall not
apply to a covered school if the Sec-
retary of Defense determines that the
covered school:

(1) Has ceased the policies or prac-
tices defined in paragraph (a) of this
section;

(2) Has a long-standing policy of paci-
fism based on historical religious affili-
ation;

(3) Excludes all employers from re-
cruiting on the premises of the covered
school,;

(4) When not providing any directory
information on students, certifies that
such information is not collected by
the covered school;

(5) When not providing directory in-
formation for specific students, cer-
tifies that each student concerned has
formally requested the covered school
to withhold this information from
third parties;

(6) Permits employers to recruit on
the premises of the covered school only
in response to an expression of student
interest, and the covered school;

(i) Provides the Military Services
with the same opportunities to inform
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§216.5

the students of military recruiting ac-
tivities as are available to other em-
ployers; or

(i) Certifies that too few students
have expressed an interest to warrant
accommodating military recruiters,
applying the same criteria that are ap-
plicable to other employers; or

(7) Is prohibited by the law of any
State, or by the order of any State
court, from allowing Federal military
recruiting on campus (this exemption
is terminated effective March 29, 1998,
in accordance with 110 Stat. 3009). How-
ever, this exemption does not apply to
funds available to the Department of
Defense, in accordance with 108 Stat.
2663.

(d) The Ilimitations established in
paragraph (b) of this section, shall not
apply to a covered school if the Sec-
retary of Defense determines that the
covered school:

(1) Has ceased the policies or prac-
tices defined in paragraph (b) of this
section;

(2) Has a long-standing policy of paci-
fism based on historical religious affili-
ation;

(3) Is prohibited by the law of any
State, or by the order of any State
court, from allowing Senior Reserve
Officer Training Corps activities on
campus (this exemption is terminated
effective March 29, 1998, in accordance
with 110 Stat. 3009). However, this ex-
emption does not apply to funds avail-
able to the Department of Defense, in
accordance with 10 U.S.C. section 983.

(e) an evaluation to determine
whether a covered school maintains a
policy or practice covered by paragraph
(a) of this section shall be undertaken
when:

(1) Military recruiting personnel can-
not gain entry to campus, cannot ob-
tain access to students on campus, or
are denied access to directory informa-
tion on students (however, military re-
cruiting personnel shall accommodate
a covered school’s reasonable pref-
erences as to times and places for
scheduling on-campus recruiting); or

(2) The covered school is unwilling to
declare in writing, in response to an in-
quiry from a DoD Component, that the
covered school does not have a policy
of denying, and that it does not effec-
tively prevent, the Secretary of De-
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fense from obtaining for military re-
cruiting purposes entry to campuses,
access to students on campuses, or ac-
cess to student directory information.

(f) An evaluation to determine
whether a covered school has an anti-
ROTC policy covered by paragraph (b)
of this section shall be undertaken
when:

(1) A Secretary of a Military Depart-
ment or designee cannot obtain permis-
sion to establish, maintain, or effi-
ciently operate a unit of the Senior
ROTC,; or

(2) Absent a Senior ROTC unit at the
covered school, students cannot obtain
permission from a covered school to
participate, or are effectively pre-
vented from participating, in a unit of
the Senior ROTC at another institu-
tion of higher education.

§216.5 Responsibilities.

(a) The Assistant Secretary of De-
fense for Force Management Policy,
under the Under Secretary of Defense
for Personnel and Readiness, shall:

(1) Not later than 45 days after re-
ceipt of the information defined in
paragraph (d)(3) of this section:

(i) Make a final determination under
108 Stat. 2663, 10 U.S.C., section 983; and
110 Stat. 3009 and/or this part, and no-
tify any affected school of that deter-
mination along with the basis, and
that it is therefore ineligible to receive
prescribed funds as a result of that de-
termination.

(ii) Disseminate to Federal agencies
affected by 110 Stat. 3009, to the DoD
Components, and to the General Serv-
ices Administration (GSA) the names
of covered schools identified under
paragraph (a)(1)(i) of this section, and
the basis of the determination.

(iii) Disseminate the names of cov-
ered schools identified under paragraph
(@)(1)(i) of this section, to the Sec-
retary of Education and to the Com-
mittee on Armed Services of the Sen-
ate and the Committee on National Se-
curity of the House of Representatives.

(iv) Publish in the FEDERAL REGISTER
each determination of the Secretary of
Defense that a covered school is ineli-
gible for contracts and grants made
under 108 Stat. 2663, 10 U.S.C., section
983, and 110 Stat. 3009 and/or this part.
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