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§ 235.3 Definitions.
Dominant theme. A theme of any ma-

terial that is superior in power, influ-
ence, and importance to all other
themes in the material combined.

Lascivious. Lewd and intended or de-
signed to elicit a sexual response.

Material. An audio recording, a film
or video recording, or a periodical with
visual depictions, produced in any me-
dium.

Property under the jurisdiction of the
Department of Defense. Commissaries
operated by the Defense Commissary
Agency and facilities operated by the
Army and Air Force Exchange Service,
the Navy Exchange Service Command,
the Marine Corps Exchanges, and U.S.
Navy ships’ stores (sometimes referred
to collectively herein as ‘‘retail out-
lets’’), excluding, for the purposes of
this part, entities that are not instru-
mentalities of the United States.

Sexually explicit material. Material,
the dominant theme of which is the de-
piction or description of nudity, includ-
ing sexual or excretory activities or or-
gans, in a lascivious way.

§ 235.4 Policy.
In implementing 10 U.S.C. 2489a, it is

DoD policy that: (a) No sexually ex-
plicit material may be offered for sale
or rental on property under the juris-
diction of the Department of Defense,
and no member of the Armed Forces, or
DoD civilian officer or employee, act-
ing in his or her official capacity, shall
offer for sale or rental any sexually ex-
plicit material.

(b) Material shall not be deemed sex-
ually explicit because of any message
or point of view expressed therein.

§ 235.5 Responsibilities.
(a) The Assistant Secretary of De-

fense for Force Management Policy,
under the Under Secretary of Defense
for Personnel and Readiness, shall:

(1) Monitor and, as to DoD resale ac-
tivities under the Assistant Secretary’s
authority, direction and control, en-
sure compliance with this part;

(2) Establish, and appoint a chair of,
the Resale Activities Board of Review
(the ‘‘Board’’) and approve senior rep-
resentatives from the Army and Air
Force Exchange Service, the Navy Ex-
change Service, and the Marine Corps

Exchange Service; and approve a senior
representative from each of the Mili-
tary Departments, if designated by the
Military Department concerned, to
serve as board members on the Resale
Activities Board.

(3) Monitor the activities of the Re-
sale Activities Board of Review and en-
sure that the Board discharges its re-
sponsibilities as set forth in § 235.6.

(b) The Secretaries of the Military
Departments shall ensure that their re-
spective component DoD resale activi-
ties comply with this part and may
designate a senior representative to
serve on the Board.

(c) The Secretary of the Army and
the Secretary of the Air Force shall
each appoint one senior representative
from the Army and Air Force Exchange
Service to serve on the Board.

(d) The Secretary of the Navy shall
appoint a senior representative from
the Navy Exchange Service Command
and a senior representative from the
Marine Corps Exchange Service to
serve on the Board.

§ 235.6 Procedures.

(a) The Board shall have the author-
ity and responsibility periodically to
review material offered or to be offered
for sale or rental on property under
DoD jurisdiction, and to determine
whether any such material is sexually
explicit in accordance with this part.
Within 60 days of the issuance of this
part, the Board shall undertake and
complete an initial review of material
that is offered for sale or rental on the
date that this part becomes effective.

(b) If the Board determines that any
material offered for sale or rental on
property under DoD jurisdiction is sex-
ually explicit, such material shall be
withdrawn from all retail outlets
where it is sold or rented and returned
to distributors or suppliers, and shall
not be purchased absent further action
by the Board.

(c) Following its initial review under
paragraph (a) of this section, the Board
shall convene as necessary to deter-
mine whether any material offered or
to be offered for sale or rental on prop-
erty under DoD jurisdiction is sexually
explicit. The Board members shall, to
the extent practicable, maintain and
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