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(2) A minor or incompetent has the
same right of access as any other indi-
vidual. The right of access of the par-
ent or legal guardian is in addition to
that of the minor or incompetent.

(i) Access to information compiled in
anticipation of a civil proceeding. (1) An
individual is not entitled to access in-
formation compiled in reasonable an-
ticipation of a civil action or pro-
ceeding.

(2) The term ‘“‘civil action or pro-
ceeding” includes quasi-judicial and
pretrial judicial proceedings as well as
formal litigation.

(3) Paragraphs (i)(1) and (2) of this
section do not prohibit access to
records compiled or used for purposes
other than litigation, nor prohibit ac-
cess to systems of records solely be-
cause they are frequently subject to
litigation. The information must have
been compiled for the primary purpose
of litigation.

(4) Attorney work products prepared
in conjunction with the paragraphs
(i)(1) and (2) of this section are also
protected.

() Non-agency records. (1) Certain
documents under the control of DCAA
personnel and used to assist them in
performing official functions may not
be considered agency records within
the meaning of this part. Such docu-
ments, if maintained in accordance
with the following subparagraph, are
not systems of records that are subject
to this part. Examples are personal
telephone lists and personal notes kept
to refresh the memory of the author.

(2) To be considered non-agency
records, the documents must:

(i) Be maintained and discarded sole-
ly at the discretion of the author.

(ii) Be created only for the author’s
personal convenience.

(iii) Not be the result of official di-
rection or encouragement, whether
oral or written; and

(iv) Not be shown to other persons for
any reason.

(k) Relationship between the Privacy
Act and the Freedom of Information Act
(FOIA). (1) Access requests that specifi-
cally state or reasonably imply that
they are made under the Freedom of
Information Act (5 U.S.C. 552), are
processed pursuant to DCAA Regula-
tion 5410.10 (32 CFR part 290).

§317.31

(2) Access requests that specifically
state or reasonably imply that they are
made under the Privacy Act of 1974 (5
U.S.C. 552a) are processed pursuant to
this part.

(3) Access requests that cite both the
FOIA and the Privacy Act are proc-
essed under the Act that provides the
greater degree of access. The requester
should be informed which Act was used
in granting or denying access.

(4) Individual access should not be de-
nied to records otherwise releasable
under the Privacy Act or the Freedom
of Information Act solely because the
request does not cite the appropriate
statute.

(I) Time limits. Access requests should
be acknowledged within 10 working
days after receipt, and access should be
granted or denied within 30 working
days, excluding Federal holidays.

§317.31 Reproduction fees.

(a) Fee schedules. The fees charged re-
questers shall include only the direct
cost of reproduction and shall not in-
clude costs of:

(1) Time or effort devoted by agency
personnel to searching for or reviewing
the record.

(2) Fees not associated with the ac-
tual cost of reproduction.

(3) Producing a copy when it must be
provided to the individual without cost
under another regulation, directive, or
law.

(4) Normal postage.

(5) Transportation of records or per-
sonnel, or

(6) Producing a copy when the indi-
vidual has requested only to review the
record and has not requested a copy to
keep, and

(i) The only means of allowing review
is to make a copy (e.g., the record is
stored in a computer and a copy must
be printed to provide individual ac-
cess), or

(ii) The agency does not wish to sur-
render temporarily the original record
for the individual to review.

(7) Compute fees using the appro-
priate portions of the fee schedule in 32
CFR part 286, subpart F.

(b) Fee waivers. (1) Fees shall be
waived automatically if the direct cost
of reproduction is less than $30, unless
the individual is requesting an obvious

847



§317.32

extension or duplication of a previous
request for which he or she was granted
a waiver.

(2) Decisions to waive or reduce fees
that exceed $30 may be made on a case-
by-case basis.

§317.32 Denying individual access.

(a) Denying individual access. The sub-
ject of record may be denied access
only if it:

(1) Was compiled in reasonable an-
ticipation of a civil action or pro-
ceeding; or

(2) Is in a system of records that has
been exempted from the access provi-
sions of this part.

(3) The individual should be denied
access only to those portions of the
record for which the denial will serve a
legitimate governmental purpose.

(4) An individual may be refused ac-
cess for failure to comply with estab-
lished procedural requirements, but
must be told the specific reason for the
refusal and the proper access proce-
dures.

(b) Notifying the individual. Written
denial of access must be given to the
individual and must be documented in
a Privacy Act case file. The denial
shall include:

(1) The name, title, and signature of
a designated denial authority.

(2) The date of the denial.

(3) The specific reason for the denial,
citing the appropriate sections of the
Privacy Act or this part authorizing
the denial.

(4) Notice of the individual’s right to
appeal the denial within 60 calendar
days of the date the notice is mailed;
and

(5) The title and address of the appeal
official.

(c) Appeal procedures. Appeal proce-
dures provide for the following:

(1) Review by the Assistant Director,
Resources, DCAA Headquarters, or his
or her designee, of any appeal by an in-
dividual.

(2) Written notification to the indi-
vidual by the Assistant Director, Re-
sources shall:

(i) If the denial is sustained totally
or in part, include:

(A) The reason for denying the ap-
peal, citing the provision of the Pri-
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vacy Act or this part upon which the
denial is based.

(B) The date of the appeal determina-
tion.

(C) The name, title, and signature of
the appeal authority; and

(D) A statement informing the appli-
cant of the right to seek judicial relief
in Federal District Court.

(i) If the appeal is granted, advise
the individual and provide access to
the record sought.

(d) Final action, time limits, and docu-
mentation. (1) The written appeal notifi-
cation granting or denying access is
the final agency action on the initial
request for access.

(2) AIll appeals shall be processed
within 30 working days, excluding Fed-
eral holidays, of receipt, unless the ap-
peal authority finds that an adequate
review cannot be completed within
that period. If additional time is need-
ed, notify the applicant in writing, ex-
plaining the reason for the delay and
when the appeal will be completed.

(3) AIll actions on appeals must be
documented in the Privacy Act case
file.

(e) Denial of appeal by the agency’s
failure to act. An individual may con-
sider his or her appeal denied if the ap-
peal authority fails:

(1) To take final action on the appeal
within 30 working days, excluding Fed-
eral holidays, of receipt when no exten-
sion of time notice was given; or

(2) To take final action within the pe-
riod established by the extension of
time notice.

(f) Denying access to Office of Per-
sonnel Management (OPM) records held
by the agency. (1) The records in all sys-
tems of records maintained in accord-
ance with the OPM Government-wide
system notices are only in the tem-
porary custody of the agency.

(2) All requests for access to these
records must be processed in accord-
ance with the OPM Federal Personnel
Manual as well as DCAA Manual
1400.1°9, ““DCAA Personnel Management
Manual.”

9See footnote 1 to §317.1(a).
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