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his recommendation, especially con-
cerning any issue regarding the govern-
ment’s obligation to reimburse the
contractor under the contract. The
SJA or legal adviser will forward his
memorandum, along with the contrac-
tor’s request, to Litigation Division.

(c) Actions by Litigation Division. The
Chief, Litigation Division, will evalu-
ate the submission and decide if it is in
the Army’s best interest that the re-
quest be granted. He will prepare a
memorandum supporting his decision
and send the packet to DOJ. The
Chief’s decision constitutes the final
DA position on the matter. If DOJ
grants the contractor’s request, the
Chief, Litigation Division, will ensure
that the contractor is notified through
the SJA or legal adviser and the con-
tracting officer.

(d) Private Counsel. A contractor rep-
resented by DOJ may ask that private
counsel assist the DOJ attorney in the
litigation. The DOJ attorney will re-
main in control of the litigation, and
the fees for private counsel will not be
reimbursable except under unusual cir-
cumstances. The contractor must seek
both DOJ and DA approval to employ
private counsel when DOJ representa-
tion has been granted. Even if DOJ and
DA grant authority to employ private
counsel, the contracting officer will de-
termine whether a contractor will be
reimbursed under the contract for pri-
vate counsel.

(e) Settlement. The contractor, unless
the contract specifies otherwise, will
ultimately decide whether to com-
promise a suit. Reimbursement under
the contract is determined by the con-
tracting officer, with the advice of his
attorney.

§516.22 Miscellaneous
quirements.

reporting re-
SJAs or legal advisers will comply
with the directives cited below con-
cerning actual or prospective litigation
involving the following types of cases:
(a) Taxation.
(1) Contractor transactions. (FAR
and DFARS, 48 CFR parts 29 and 229).
(2) Army and Air Force Exchange
Service (AAFES) activities. (AR 60-20).
(3) Purchase or sale of alcoholic bev-
erages. (AR 215-2).
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(4) Nonappropriated fund and related
activities. (AR 215-1).

(b) Tort and contract claims, insur-
ance and litigation involving non-
appropriated fund activities. (AR 215-
1).

(c) Annexation of Army lands. (AR
405-25).

(d) Communications, transportation,
and utility services administrative pro-
ceedings. Any contracting officer or
other Army official responsible for the
acquisition of communications, trans-
portation, utilities (gas, electric, water
and sewer), or military mail services,
who becomes aware of any action or
proceeding of interest to the Army,
will promptly refer the matter to the
SJA or legal adviser, who will take the
actions prescribed in §516.17 of this
part. Examples of actions requiring re-
ferral follow: new or amended rates,
regulations, or conditions of service;
applications for authority to dis-
continue or initiate service; changes in
electromagnetic patterns causing ad-
verse communications interference; or,
zoning proposals affecting historic or
aesthetic preservation. In addition, the
SJA or legal adviser will transmit the
following to Regulatory Law Office:

(1) The names and addresses of any
parties intervening and the substance
of their positions.

(2) Names of government users af-
fected by any change.

(3) Copy of any proposed rates, rules,
or regulations.

(4) A recommendation whether the
Army should intervene in the action or
proceeding. If intervention is rec-
ommended, provide a memorandum to
support the recommendation.

(e) Legal proceedings overseas. For-
eign communications, transportation,
and utility service proceedings need
not be reported. In other legal proceed-
ings instituted in a foreign country,
the SJA or legal adviser will take the
actions prescribed in §516.17 of this
part.

(f) Maritime claims. Admiralty and
maritime claims within the purview of
Chapter 8, AR 27-20, which have been
investigated and processed under AR
55-19 or other applicable regulations,
will be referred to USARCS.
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(g Army and Air Force Exchange
Service litigation. The SJA or legal ad-
viser will send a copy of all documents
relating to litigation against AAFES
to General Counsel, AAFES, P.O. Box
660202, Dallas, TX 75266-0202.

(h) Bankruptcy. Reports of bank-
ruptcy or insolvency proceedings shall
be made in accordance with this regu-
lation and AR 37-103.

§516.23 Litigation reports.

The SJA or legal adviser will prepare
a litigation report when directed by
HQDA. The report will contain the fol-
lowing sections: Statement of Facts;
Setoff or Counterclaim; Responses to
Pleadings; Memorandum of Law; Wit-
ness List; and, Exhibits.

(a) Statement of Facts. Include a
complete statement of the facts upon
which the action and any defense
thereto are based. Where possible, sup-
port facts by reference to documents or
witness statements. Include details of
previous administrative actions, such
as the filing and results of an adminis-
trative claim. If the action is predi-
cated on the Federal Tort Claims Act,
include a description of the plaintiff’'s
relationship to the United States, its
instrumentalities, or its contractors.
Also include a statement whether an
insurance company or other third
party has an interest in the plaintiff’'s
claim by subrogation or otherwise and
whether there are additional claims re-
lated to the same incident.

(b) Setoff or Counterclaim. Discuss
whether setoff or counterclaim exists.
If so, highlight the supportive facts.

(c) Responses to Pleadings. Prepare a
draft answer or other appropriate re-
sponse to the pleadings. (See figure C-
1, to this part). Discuss whether allega-
tions of fact are well-founded. Refer to
evidence that refutes factual allega-
tions.

(d) Memorandum of Law. Include a
brief statement of the applicable law
with citations to legal authority. Dis-
cussions of local law, if applicable,
should cover relevant issues such as
measure of damages, scope of employ-
ment, effect of contributory neg-
ligence, or limitations upon death and
survival actions. Do not unduly delay
submission of a litigation report to
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prepare a comprehensive memorandum
of law.

(e) Potential witness information.
List each person having information
relevant to the case and provide an of-
fice address and telephone number. If
there is no objection, provide the indi-
vidual’s social security account num-
ber, home address, and telephone num-
ber. This is ‘‘core information™ re-
quired by Executive Order No. 12778
(Civil Jdustice Reform). Finally, sum-
marize the information or potential
testimony that each person listed
could provide.

(f) Exhibits.

(1) Attach a copy of all relevant doc-
uments. This is ‘“‘core information” re-
quired by Executive Order No. 12778
(Civil Justice Reform). Unless other-
wise directed by HQDA, each exhibit
should be tabbed and internally pagi-
nated. References to exhibits in the
litigation report should be to page
numbers of particular exhibits.

(2) Copies of relevant reports of
claims officers, investigating officers,
boards or similar data should be at-
tached, although such reports will not
obviate the requirement for prepara-
tion of a complete litigation report.

(3) Prepare an index of tabs and ex-
hibits.

(4) Where a relevant document has
been released pursuant to a FOIA re-
quest, provide a copy of the response,
or otherwise identify the requestor and
the records released.

(g) Distribution and number of cop-
ies. Unless HQDA directs otherwise,
SJAs or legal advisers will mail (first
class) an original and one copy of the
litigation report to the responsible
HQDA office (See §516.15 of this part)
and one copy to the U.S. Attorney’s Of-
fice handling the case. If possible,
record the litigation report onto a
magnetic diskette, using either Word-
Perfect, Enable, or ACSII, and send it
to Litigation Division.

§516.24 Preservation of evidence.

Because documents needed for litiga-
tion or administrative proceedings are
subject to routine destruction, the SJA
or legal adviser will ensure that all rel-
evant documents are preserved.



