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commercial standards of the FOIA, the
requester’s commercial benefits must
clearly override any personal or non-
profit interest.

(ii) The primary interest in disclo-
sure. Once a requester’s commercial in-
terest has been determined, Compo-
nents should then determine if the dis-
closure would be primarily in that in-
terest. This requires a balancing test
between the commercial interest of the
request against any public benefit to be
derived as a result of that disclosure.
Where the public interest is served
above and beyond that of the request-
er’s commercial interest, a waiver or
reduction of fees would be appropriate.
Conversely, even if a significant public
interest exists, and the relative com-
mercial interest of the requester is de-
termined to be greater than the public
interest, then a waiver or reduction of
fees would be inappropriate. As exam-
ples, news media organizations have a
commercial interest as business orga-
nizations; however, their inherent role
of disseminating news to the general
public can ordinarily be presumed to be
of a primary interest. Therefore, any
commercial interest becomes sec-
ondary to the primary interest in serv-
ing the public. Similarly, scholars
writing books or engaged in other
forms of academic research, may recog-
nize a commercial benefit, either di-
rectly, or indirectly (through the insti-
tution they represent); however, nor-
mally such pursuits are primarily un-
dertaken for educational purposes, and
the application of a fee charge would
be inappropriate. Conversely, data bro-
kers or others who merely compile gov-
ernment information for marketing
can normally be presumed to have an
interest primarily of a commercial na-
ture.

(d) Components are reminded that
the above factors and examples are not
all inclusive. Each fee decision must be
considered on a case-by-case basis and
upon the merits of the information pro-
vided in each request. When the ele-
ment of doubt as to whether to charge
or waive the fee cannot be clearly re-
solved, Components should rule in
favor of the requester.

(e) In addition, the following addi-
tional circumstances describe situa-
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tions where waiver or reduction of fees
are most likely to be warranted:

(1) A record is voluntarily created to
preclude an otherwise burdensome ef-
fort to provide voluminous amounts of
available records, including additional
information not requested.

(2) A previous denial of records is re-
versed in total, or in part, and the as-
sessable costs are not substantial (e.g.
$15.00—$30.00).

§518.85 Fee assessment.

(a) Fees may not be used to discour-
age requesters, and to this end, FOIA
fees are limited to standard charges for
direct document search, review (in the
case of commercial requesters) and du-
plication.

(b) In order to be as responsive as
possible to FOIA requests while mini-
mizing unwarranted costs to the tax-
payer, Components shall adhere to the
following procedures:

(1) Analyze each request to determine
the category of the requester. If the
Component determination regarding
the category of the requester is dif-
ferent than that claimed by the re-
quester, the component will:

(i) Notify the requester that he
should provide additional justification
to warrant the category claimed, and
that a search for responsive records
will not be initiated until agreement
has been attained relative to the cat-
egory of the requester. Absent further
category justification from the re-
quester, and within a reasonable period
of time (i.e., 30 calendar days), the
Component shall render a final cat-
egory determination, and notify the re-
quester of such determination, to in-
clude normal administrative appeal
rights of the determination.

(if) Advise the requester that, not-
withstanding any appeal, a search for
responsive records will not be initiated
until the requester indicates a willing-
ness to pay assessable costs appro-
priate for the category determined by
the Component.

(2) Requesters must submit a fee dec-
laration appropriate for the below cat-
egories.

(i) Commercial. Requesters must indi-
cate a willingness to pay all search, re-
view and duplication costs.
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(ii) Education or Noncommercial Sci-
entific Institution or News Media. Re-
questers must indicate a willingness to
pay duplication charges in excess of 100
pages if more than 100 pages of records
are desired.

(iii) All Others. Requesters must indi-
cate a willingness to pay assessable
search and duplication costs if more
than two hours of search effort or 100
pages of records are desired.

(3) If the above conditions are not
met, then the request need not be proc-
essed and the requester shall be so in-
formed.

(4) In the situation described by
§518.81(b) (1) and (2). Components must
be prepared to provide an estimate of
assessable fees if desired by the re-
quester. While it is recognized that
search situations will vary among
Components, and that an estimate is
often difficult to obtain prior to an ac-
tual search, requesters who desire esti-
mates are entitled to such before com-
mitting to a willingness to pay. Should
Component estimates exceed the ac-
tual amount of the estimate or the
amount agreed to by the requester, the
amount in excess of the estimate or the
requester’s agreed amount shall not be
charged without the requester’s agree-
ment.

(5) No DoD Component may require
advance payment of any fee; i.e., pay-
ment before work is commenced or
continued on a request, unless the re-
quester has previously failed to pay
fees in a timely fashion, or the agency
has determined that the fee will exceed
$250.00. As used in this sense, a timely
fashion is 30 calendar days from the
date of billing (the fees have been as-
sessed in writing) by the Component.

(6) Where a Component estimates or
determines that allowable charges that
a requester may be required to pay are
likely to exceed $250.00, the Component
shall notify the requester of the likely
cost and obtain satisfactory assurance
of full payment where the requester
has a history of prompt payments, or
require an advance payment of an
amount up to the full estimated
charges in the case of requesters with
no history of payment.

(7) Where a requester has previously
failed to pay a fee charged in a timely
fashion (i.e., within 30 calendar days
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from the date of the billing), the Com-
ponent may require the requester to
pay the full amount owed, plus any ap-
plicable interest, or demonstrate that
he has paid the fee, and to make an ad-
vance payment of the full amount of
the estimated fee before the Compo-
nent begins to process a new or pending
request from the requester. Interest
will be at the rate prescribed in 31
U.S.C. 3717 (reference (ff)), and con-
firmed with respective Finance and Ac-
counting Offices.

(8) After all work is completed on a
request, and the documents are ready
for release, Components may request
payment prior to forwarding the docu-
ments if there is no payment history
on the requester, or if the requester
has previously failed to pay a fee in a
timely fashion (i.e., within 30 calendar
days from the date of the billing). In
the case of the latter, the provisions of
§518.85(b)(7), apply. Components may
not hold documents ready for release
pending payment from requesters with
a history of prompt payment.

(99 When Components act under
§518.85, (a)(1) through (a)(7), of this
part, the administrative time limits of
the FOIA (i.e., 10 working days from re-
ceipt of initial requests, and 20 working
days from receipt of appeals, plus per-
missible extensions of these time lim-
its) will begin only after the Compo-
nent has received a willingness to pay
fees and satisfaction as to category de-
termination, or fee payments (if appro-
priate).

(10) Components may charge for time
spent searching for records, even if
that search fails to locate records re-
sponsive to the request. Components
may also charge search and review (in
the case of commercial requesters)
time if records located are determined
to be search charges are likely to ex-
ceed $25,000 it shall notify the re-
quester of the estimated amount of
fees, unless the requester has indicated
in advance his or her willingness to pay
fees as high as those anticipated. Such
a notice shall offer the requester the
opportunity to confer with Component
personnel with the object of reformu-
lating the request to meet his or her
needs at a lower cost.

(c) Commercial Requesters. Fees
shall be limited to reasonable standard
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charges for document search, review
and duplication when records are re-
quested for commercial use. Requesters
must reasonably describe the records
sought (see §518.26).

(1) the term ‘‘commercial use’” re-
quest refers to a request from, or on be-
half of one who seeks information for a
use or purpose that furthers the com-
mercial, trade, or profit interest of the
requester or the person on whose behalf
the request is made. In determining
whether a requester properly belongs
in this category, Component must de-
termine the use to which a requester
will put the documents requested.
Moreover, where a Components has
reasonable cause to doubt the use to
which a requester will put the records
sought, or where that use is not clear
from the request itself, Components
should seek additional clarification be-
fore assigning the request to a specific
category.

(2) When Components receive a re-
quest for documents for commercial
use, they should assess charges which
recover the full direct costs of search-
ing for, reviewing for release, and du-
plicating the record sought. Commer-
cial requesters (unlike other request-
ers) are not entitled to two hours of
free search time, nor 100 free pages of
reproduction of documents. Moreover,
commercial requesters are not nor-
mally entitled to a waiver or reduction
of fees based upon an assertion that
disclosure would be in the public inter-
est. However, because use is the exclu-
sive determining criteria, it is possible
to envision a commercial enterprise
making a request that is not for com-
mercial use. It is also possible that a
non-profit organization could make a
request that is for commercial use.
Such situations must be addressed on a
case-by-case basis.

(d) Educational Institution Request-
ers. Fees shall be limited to only rea-
sonable standard charges for document
duplication (excluding charges for the
first 100 pages) when the request is
made by an educational institution
whose purpose is scholarly research.
Requesters must reasonably describe
the record sought (see §518.26). The
term ‘“‘educational institution” refers
to a pre-school, a public or private ele-
mentary or secondary school, an insti-
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tution of graduate higher education, an
institution of undergraduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates a
program or programs of scholarly re-
search.

(e) Non-Commercial Scientific Insti-
tution Requesters. Fees shall be lim-
ited to only reasonable standard
charges for document duplication (ex-
cluding charges for the first 100 pages)
when the request is made by a non-
commercial scientific institution
whose purpose is scientific research.
Requesters must reasonably describe
the records sought (see §518.26). The
term ‘‘non-commercial scientific insti-
tution” refers to an institution that is
not operated on a ‘‘commercial’ basis
as defined in §518.81(c) and which is op-
erated solely for the purpose of con-
ducting scientific research, the results
of which are not intended to promote
any particular product or industry.

(f) Components shall provide docu-
ments to requesters in §518.85 (d) and
(e), for the cost of duplication alone,
excluding charges for the first 100
pages. To be eligible for inclusion in
these categories, requesters must show
that the request is being made under
the auspices of a qualifying institution
and that the records are not sought for
commercial use, but in furtherance of
scholarly (from an educational institu-
tion) or scientific (from a non-commer-
cial scientific institution) research.

(g) Representatives of the news
media. Fees shall be limited to only
reasonable standard charges for docu-
ment duplication (excluding charges
for the first 100 pages) when the re-
quest is made by a representative of
the news media. Requesters must rea-
sonably describe the records sought
(see §518.26).

(1) The term “‘representative of the
news media’ refers to any person ac-
tively gathering news for an entity
that is organized and operated to pub-
lish or broadcast news to the public.
The term ‘“‘news” means information
that is about current events or that
would be of current interest to the pub-
lic. Example of news media entities in-
clude television or radio stations
broadcasting to the public at large, and
publishers of periodicals (but only in
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those instances when they can qualify
as disseminators of ‘“‘news’’) who make
their products available for purchase or
subscription by the general public.
These examples are not meant to be
all-inclusive. Moreover, as traditional
methods of news delivery evolve (e.g.,
electronic dissemination of newspapers
through telecommunications services),
such alternative media would be in-
cluded in this category. In the case of
“freelance’ journalists, they may be
regarded as working for a news organi-
zation if they can demonstrate a solid
basis for expecting publication through
that organization, even though not ac-
tually employed by it. A publication
contract would be the clearest proof,
but Components may also look to the
past publication record of a requester
in making this determination.

(2) To be eligible for inclusion in this
category, a requester must meet the
criteria in §518.85(g)(1) and his or her
request must not be made for commer-
cial use. A request for records sup-
porting the news dissemination func-
tion of the requester shall not be con-
sidered to be a request that is for a
commercial use. For example, a docu-
ment request by a newspaper for
records relating to the investigation of
a defendant in a current criminal trial
of public interest could be presumed to
be a request from an entity eligible for
inclusion in this category, and entitled
to records at the cost of reproduction
alone (excluding charges for the first
100 pages).

(B) “Representative of the news
media’’ does not include private librar-
ies, private repositories of Government
records, or middlemen, such as infor-
mation vendors or data brokers.

(h) AIll Other Requesters. Compo-
nents shall charge requesters who do
not fit into any of the above cat-
egories, fees which recover the full di-
rect cost of searching for and dupli-
cating records, except that the first
two hours of search time and the first
100 pages of duplication shall be fur-
nished without charge. Requesters
must reasonably describe the records
sought (see §518.26). Requests from sub-
jects about themselves will continue to
be treated under the fee provisions of
the Privacy Act of 1974 (reference (ff)),
which permit fees only for duplication.
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Components are reminded that this
category of requester may also be eligi-
ble for a waiver or reduction of fees if
disclosure of the information is in the
public interest as defined wunder
§518.84(a). (See also §518.85(c)(2).DD
Form 2086 (Record of Freedom of Infor-
mation (FOI) Processing Cost) will be
used to annotate fees for processing
FOIA information. The form is avail-
able through normal publications chan-
nels.

[56 FR 48932, Sept. 26, 1991, as amended at 56
FR 56010, Oct. 31, 1991]

§518.86 Aggregating requests.

Except for requests that are for a
commercial use, a Component may not
charge for the first two hours of search
time or for the first 100 pages of repro-
duction. However, a requester may not
file multiple requests at the same
time, each seeking portions of a docu-
ment or documents, solely in order to
avoid payment of fees. When a Compo-
nent reasonably believes that a re-
quester or, on rare occasions, a group
of requesters acting in concert, is at-
tempting to break a request down into
a series of requests for the purpose of
avoiding the assessment of fees, the
agency may aggregate any such re-
quests and charge accordingly. One ele-
ment to be considered in determining
whether a belief would be reasonable is
the time period in which the requests
have occurred. For example, it would
be reasonable to presume that multiple
requests of this type made within a 30
day period had been made to avoid fees.
For requests made over a longer period,
however, such a presumption becomes
harder to sustain and Components
should have a solid basis for deter-
mining that aggregation is warranted
in such cases. Components are cau-
tioned that before aggregating requests
from more than one requester, they
must have a concrete basis on which to
conclude that the requesters are acting
in concert and are acting specifically
to avoid payment of fees. In no case
may Components aggregate multiple
requests on unrelated subjects from
one requester.
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