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the exclusion of the United States from
policy coverage conforms with state
law and policy.

(ii) If the employee refuses to cooper-
ate in providing this information, he or
she should be advised to comply with
the notice requirements of the insur-
ance policy and to request the insur-
ance carrier contact the claims officer
or attorney. In addition, other sources
of information, such as vehicle reg-
istration records, will be checked to as-
certain the employee’s insurer. The
case should be followed to ascertain
whether the employee’s insurer has
made or will make any payment to the
claimant before deciding whether to
settle the claim against the Govern-
ment. Normally, the award, if any, to
the claimant will be reduced by the
amount of the payment of the employ-
ee’s insurance carrier.

(3) If the employee is the sole target
of the claim and Army claims authori-
ties arrange to have the claim made
against the Government, the member
or employee should be required to no-
tify his or her insurance carrier accord-
ing to the policy and inform DA claims
authorities as to the details of the in-
surance coverage, including the name
of the insurance carrier. Except when
the ““Drivers Act’ is applicable, the in-
surance carrier is expected to partici-
pate in the negotiation of the claims
settlement and to pay its fair share of
any award to the claimant.

(4) Where the responsible Army em-
ployee is ‘“‘on loan” to another em-
ployer other than the United States,
for example, civilian institution for
ROTC instructor, or performing duties
for a foreign government, inquiry
should be made to determine whether
there is applicable statutory or insur-
ance coverage concerning the acts of
the responsible employee and contribu-
tion or indemnification sought, as ap-
propriate. In the case of foreign gov-
ernments, applicable treaties or agree-
ments are considered controlling.

(5) A great many claims cognizable
under the FTCA (§536.50) are now set-
tled on a compromise basis. A major
consideration in many such settle-
ments is the identification of other
sources of recovery. This is true in a
variety of factual situations where
there is a potential joint tortfeasor; for
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example, multi-vehicle accidents with
multiple drivers and guest passengers,
State or local government involve-
ment, contractors performing non-rou-
tine tasks for the Government, medical
treatment rendered to a claimant by
non-Government employees, or inci-
dents caused by a member or employee
of the military department of a State
or Commonwealth with whom the DA
does not have a cost-sharing agree-
ment. The law of the jurisdiction re-
garding joint and several liability, in-
demnity and contribution may permit
shared financial responsibility, but
even in jurisdictions which do not per-
mit contribution, a compromise settle-
ment can often be reached with the
other tortfeasor’s insurance company
paying a portion of the total amount of
the claim against the Government. For
these reasons, every effort should be
made to identify the insurance of all
potential tortfeasors involved and the
status of any claims made, and to de-
mand contribution or indemnity where
there is a substantial reason to believe
that liability for the loss or damage
should be shared.

(6) Whenever a claim is filed against
the Government under a statute which
does not permit the payment of a sub-
rogated interest, it is important to en-
sure that full information is obtained
from the claimant regarding insurance
coverage, if any, since it is the clear
legislative intent of such statutes that
insurance coverage be fully utilized be-
fore using appropriated funds to pay
the claims.

§536.10 Settlement agreement.

(a) General. Except under 31 U.S.C.
3721, if a claim is determined to be
meritorious in an amount less than
claimed, or if a claim involving per-
sonal injuries or death is approved in
full, a settlement agreement will be ob-
tained prior to payment. Acceptance
by a claimant of an award constitutes
a full and final settlement and release
of any and all claims against the
United States and against the military
or civilian personnel whose act or
omission gave rise to the claim.

(b) Claims involving workmen’s com-
pensation carriers. The settlement of a
claim involving a claimant who has
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elected to receive workmen’s com-
pensation benefits under local law may
require the consent of the workmen’s
compensation carrier and in certain ju-
risdictions the State agency with au-
thority over workmen’s compensation
awards. Accordingly, claims approval
and settlement authorities should be
aware of local requirements.

§536.11 Appeals and notification to
claimant as to denial of claims.

(a) General. The nature and extent of
the written notification to the claim-
ant as to the denial of his claim should
be based on whether the claimant has a
judicial remedy following denial or
whether he has an administrative re-
course to appeal.

(b) Final Actions under the Federal
Tort Claims Act (28 U.S.C. 2671-2680)
§536.50. If the settlement authority has
information available which could pos-
sibly be a persuasive factor in the deci-
sion of the claimant as to whether to
resort to litigation, such information
may be orally transmitted to the
claimant and, in appropriate cases, re-
leased under normal procedures in ac-
cordance with AR 340-17. However, the
written notification of the denial
should be general in nature; for exam-
ple, denial on the weaker ground of
contributory negligence should be
avoided, and the inclination should be
to deny on the basis that the claimant
was solely responsible for the incident.
The claimant will be informed in writ-
ing of his right to bring an action in
the appropriate United States District
Court not later than 6 months after the
date of mailing of the notification.

(c) Denials under the MCA (10 U.S.C.
2733) 88536.20 through 536.35 and the
NGCA (32 U.S.C. 715) 88536.70 through
536.81. Claims disapproved under these
statutes are subject to appeal and the
claimant will be so informed. Also, the
notice of disapproval will be suffi-
ciently detailed to provide the claim-
ant with an opportunity to know and
attempt to overcome the basis for the
disapproval. The claimant should not
be afforded a valid basis for claiming
surprise when an issue adverse to him
is asserted as a basis for denying his
appeal.

(d) Denials on jurisdictional grounds.
Regardless of the nature of the claim
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presented or the statute under which it
may be considered, claims denied on
jurisdictional grounds which are valid,
certain, and not easily overcome and in
which for this reason no detailed inves-
tigation as to the merits of the claim is
conducted, should contain in the denial
letter a general statement to the effect
that the denial on such grounds is not
to be construed as an expression of
opinion on the merits of the claim or
an admission of liability. If sufficient
factual information is available to
make a tentative ruling on the merits
of the claim, liability may be expressly
denied.

(e) Where claim may be considered
under more than one statute. In cases in
which it is doubtful as to whether the
MCA (88536.20 through 536.35) or the
NGCA (88536.70 through 536.81) or the
FTCA (§536.50) is the appropriate stat-
ute under which to consider the claim,
the claimant will be advised of the al-
ternatives, for example, the right to
sue or the right to appeal. Similarly, a
claimant may be advised of his alter-
native remedies when the claimant is a
military member and the issue of “‘in-
cident to service” is not clear.

§536.12 Effect of payment.

Acceptance of an award by the claim-
ant, except for an advance payment,
constitutes for the United States, and
for the military member or civilian
employee whose act or omission gave
rise to the claim, a release from all li-
ability to the claimant based on the
act or omission.

§536.13 Advance payments.

(a) Purpose. This section implements
the Act of 8 September 1961 (75 Stat.
488, 10 U.S.C. 2736), as amended by Pub-
lic Law 90-521 (82 Stat. 874), Public Law
98-564 (98 Stat. 2918) and Public Law
100-456. No new liability is created by
10 U.S.C. 2736, which merely permits
partial advance payments on meritori-
ous claims as specified in this section.

(b) Conditions for advance payment. An
advance payment not in excess of
$100,000 is authorized in the limited
category of claims resulting in imme-
diate hardship arising from incidents
that are payable under the provisions
of §§536.20 through 536.35, 536.70
through 536.81, or the FCA (10 U.S.C.
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