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This includes members of the District
of Columbia ARNG while performing
active duty or training under 32 U.S.C.
316, 502, 503, 504 or 505.

(t) Noncombat activities. A noncombat
activity arises from authorized activi-
ties essentially military in nature,
having little parallel in civilian pur-
suits and which historically have been
considered as furnishing a proper basis
for payment of claims, such as practice
firing of missiles and weapons, training
and field exercises, and maneuvers, in-
cluding, in connection therewith, the
operation of aircraft and vehicles, and
use and occupancy of real estate, and
movement of combat or other vehicles
designed especially for military use.
Activities incident to combat, whether
in time of war or not, and use of mili-
tary personnel and civilian employees
in connection with civil disturbances,
are excluded.

(u) Personal property. Property con-
sisting solely of corporeal personal
property, that is, tangible things. Per-
sonal property does not consist of the
loss or forfeiture of a security deposit
or a contingent financial benefit.

§536.4 Treaties
agreements.

(a) The governments of some foreign
countries have by treaty or agreement
waived or assumed, or may hereafter
waive or assume, certain claims
against the United States. In such in-
stances claims will not be settled under
laws or regulations of the United
States.

(b) The prohibition stated in para-
graph (a) of this section is not applica-
ble to claims within the purview of Ar-
ticle VIII of the Agreement Regarding
the Status of Forces of Parties to the
North Atlantic Treaty or similar type
agreements which normally will be in-
vestigated and settled as therein pro-
vided.

and international

§536.5 Claims.

(a) Who may present. (1) A claim may
be presented by the owner of the prop-
erty, or in his name by a duly author-
ized agent or legal representative. As
used in this regulation an owner in-
cludes the following:

(i) For real property. The mortgagor,
or the mortgagee, if he or she can
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maintain a cause of action in the local
courts involving a tort to that specific
property. When notice of divided inter-
ests in real property is received, the
claim should, if feasible, be treated as
a single claim or a release from all in-
terests must be obtained.

(if) For personal property. A bailee,
leasee, mortgagee, and conditional ven-
dor, or others having title for purposes
of security only, are not proper claim-
ants unless specifically authorized by
the statute and implementing regula-
tions in question. If more than one
party has a real interest in the prop-
erty, all must join in the claim or a re-
lease from all interests must be ob-
tained.

(2) A claim for personal injury may
be presented by the injured person or
duly authorized agent or legal rep-
resentative.

(3) A claim based on death may be
presented by the executor or adminis-
trator of the deceased’s estate, or by
any person determined to be legally or
beneficially entitled. The amount al-
lowed will, to the extent practicable,
be apportioned among the beneficiaries
in accordance with the law applicable
to the incident.

(4) A claim for medical, hospital, or
burial expenses may be presented by
any person who by reason of family re-
lationship has in fact incurred the ex-
penses for which the claim is made.
However, for claims cognizable under
the provisions of the FTCA, see §536.50,
and for claims cognizable under the
provisions of the Nonscope of Employ-
ment Claims Act, see §§536.90 through
536.97.

(5) A claim presented by an agent or
legal representative will be made in
the name of the claimant and signed by
the agent or legal representative show-
ing the title or capacity. Written evi-
dence of the authority of such person
to act is mandatory except when con-
trolling law does not require such evi-
dence.

(6) A claim normally will include all
damages that accrue by reason of the
incident. Where the same claimant has
a claim for damage to or loss of prop-
erty and a claim for personal injury or
a claim based on death arising out of
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the same incident, each of the fore-
going or any combination of them ordi-
narily represent only an integral part
or parts of a single claim or cause of
action. Under §§536.20 through 536.35
and the Foreign Claims Act (FCA) (10
U.S.C. 2734), a single claimant is enti-
tled to be compensated only one time
for all damages or injuries arising out
of an incident.

(b) Subrogation. A claim may be pre-
sented by a subrogee in his own name
if authorized by the law of the place
where the incident giving rise to the
claim occurred, provided subrogation is
not barred by the regulation applicable
to the type of claim involved.

(1) The claims of the subrogor (in-
sured) and subrogee (insurer) for dam-
ages arising out of the same incident
constitute separate claims, and it is
permissible for the aggregate of such
claims to exceed the monetary juris-
diction of the approving or settlement
authority.

(2) A subrogor and a subrogee may
file a claim jointly or individually. A
fully subrogated claim will be paid
only to the subrogee. Whether a claim
is fully subrogated is a matter to be de-
termined by local law. Some jurisdic-
tions permit the property owner to file
for property damage even though the
owner has been compensated for the re-
pairs by an insurer. In such instances a
release should be obtained from both
parties in interest or be released by
both of them. The approved payment in
a joint claim will be by joint check
which will be sent to the subrogee un-
less both parties specify otherwise. If
separate claims are filed, payment will
be by check issued to each claimant to
the extent of his undisputed interest.

(3) Where a claimant has made an
election and accepted workmen’s com-
pensation benefits, both statutory and
case law of the jurisdiction should be
scrutinized to determine to what ex-
tent the claim of the injured party
against third parties has been extin-
guished by acceptance of compensation
benefits. While it is infrequent that the
claim is fully extinguished, it is true in
some jurisdictions, and the only proper
party claimant is the workmen’s com-
pensation carrier. Even where the in-
jured party’s claim has not been fully
extinguished, most jurisdictions pro-
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vide that the compensation insurance
carrier has a lien on any recovery from
the third party, and no settlement
should be reached without approval by
the carrier where required by local law.
Additionally, claims from the work-
men’s compensation carrier as
subrogee or otherwise will not be con-
sidered payable where the United
States has paid the premiums, directly
or indirectly, for the workmen’s com-
pensation insurance. Applicable con-
tract provisions holding the United
States harmless should be utilized.

(4) Whether medical payments paid
by an insurer to its insured can be sub-
rogated depends on local law. Some ju-
risdictions prohibit these claims to be
submitted by the insurer notwith-
standing a contractual provision pro-
viding for subrogation. Therefore, local
law should be researched prior to decid-
ing the issue, and claims forwarded to
higher headquarters for adjudication
should contain the results of said re-
search. Such claims, where prohibited
by state law, will also be barred by the
Antiassignment Act.

(5) Care will be exercised to require
insurance disclosure consistent with
the type of incident generating the
claim. Every claimant will, as a part of
his claim, make a written disclosure
concerning insurance coverage as to:

(i) The name and address of every in-
surer;

(i) The kind and amount of insur-
ance;

(iii) Policy number;

(iv) Whether a claim has been or will
be presented to an insurer, and, if so,
the amount of such claims; and

(v) Whether the insurer has paid the
claim in whole or in part, or has indi-
cated payment will be made.

(6) Each subrogee must substantiate
his interest or right to file a claim by
appropriate documentary evidence and
should support the claim as to liability
and measure of damages in the same
manner as required of any other claim-
ant. Documentary evidence of payment
to a subrogor does not constitute evi-
dence either of liability of the Govern-
ment or of the amount of damages. Ap-
proving and settlement authorities will
make independent determinations
upon the evidence of record and the
law.

236



Department of the Army, DoD

(7) Subrogated claims are not cog-
nizable under §§536.90 through 536.97
and the FCA (10 U.S.C. 2734).

(c) Transfer and assignments. (1) Ex-
cept as they occur by operation of law
or after a voucher for the payment has
been issued, unless within the excep-
tions set forth by statute (see 31 U.S.C.
3727 and AR 37-107), the following are
null and void—

(i) Every purported transfer or as-
signment of a claim against the United
States, or of any part of or interest in
a claim, whether absolute or condi-
tional.

(ii) Every power of attorney or other
purported authority to receive pay-
ment of all or part of any such claim.

2 The purposes of the
Antiassignment Act are to eliminate
multiple payment of claims, to cause
the United States to deal only with
original parties, and to prevent persons
of influence from purchasing claims
against the United States.

(3) In general, this statute prohibits
voluntary assignments of claims with
the exception of transfers or assign-
ments made by operation of law. The
operation of law exception has been
held to apply to claims passing to as-
signees because of bankruptcy pro-
ceedings, assignments for the benefit of
creditors, corporate liquidations, con-
solidations or reorganizations, and
where title passes by operation of law
to heirs or legatees. Subrogated claims
which arise under a statute are not
barred by the Antiassignment Act. For
example, subrogated worker’s com-
pensation claims are cognizable when
presented by the insurer.

(4) Subrogated claims which arise
pursuant to contractual provisions
may be paid to the subrogee if the sub-
rogated claim is recognized by state
statute or decision. For example, an in-
surer under an automobile insurance
policy becomes subrogated to the
rights of a claimant upon payment of a
property damage claim. Generally,
such subrogated claims are authorized
by state law and are therefore not
barred by the Antiassignment Act.

(5) Before claims are paid, it is nec-
essary to determine whether there may
be a valid subrogated claim under Fed-
eral or State statute or subrogation
contract held valid by State law. If
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there may be a valid subrogated claim
forthcoming, payment should be with-
held for this portion of the claim. If it
is determined that claimant is the only
proper party, full settlement is author-
ized.

(d) Action by claimant—(1) Form of
claim. The claimant will submit his
claim using authorized official forms
whenever practicable. A claim is filed
only when the elements indicated in
§536.3(c) have been supplied in writing
by a person authorized to present a
claim, unless the claim is cognizable
under a regulation that specifies other-
wise. A claim may be amended by the
claimant at any time prior to final
agency action or prior to the exercise
of the claimant’s option under 28
U.S.C. 2675(a).

(2) Signatures. (i) The claim and all
other papers will be signed in ink by
the claimant or by his duly authorized
agent. Such signature will include the
first name, middle initial, and sur-
name. A married woman must sign her
claim in her given name, for example,

“Mary A. Doe,” rather than ‘‘Mrs.
John Doe.”
(if) Where the claimant is rep-

resented, the supporting evidence re-
quired by paragraph (a)(5) of this sec-
tion will be required only if the claim
is signed by the agent or legal rep-
resentative. However, in all cases in
which a claimant is represented, the
name and address of the representative
will be included in the file together
with copies of all correspondence and
records of conversations and other con-
tacts maintained and included in the
file. Frequently, these records are de-
terminative as to whether the statute
of limitations has been tolled.

(3) Presentation. The claim should be
presented to the commanding officer of
the unit involved, or to the legal office
of the nearest Army post, camp, or sta-
tion, or other military establishment
convenient to the claimant. In a for-
eign country where no appropriate
commander is stationed, the claim
should be submitted to any attache of
the U.S. Armed Forces. Claims cog-
nizable under Article VIII of the Agree-
ment Regarding the Status of Forces of
Parties to the North Atlantic Treaty,
Article XVIII of the Treaty of Mutual
Cooperation and Security between the
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United States and Japan regarding fa-
cilities and areas and the Status of
United States Armed Forces in Japan
(Japan SOFA) or other similar treaty
or agreement are filed with designated
claims officials of the receiving State.

(e) Evidence to be submitted by claim-
ant. The claimant should submit the
evidence necessary to substantiate his
claim. It is essential that independent
evidence be submitted which will sub-
stantiate the correctness of the
amount claimed.

(f) Statute of limitations—(1) General.
Each statute available to the Depart-
ment of the Army for the administra-
tive settlement of claims, except the
Maritime Claims Settlement Act (10
U.S.C. 4802), specifies the time during
which the right to file a claim must be
exercised. These statutes of limita-
tions, which are jurisdictional in na-
ture, are not subject to waiver unless
the statute expressly provides for waiv-
er. Specific information concerning the
period for filing under each statute is
contained in the appropriate imple-
menting sections of this regulation.

(2) When a claim accrues. A claim ac-
crues on the date on which the alleged
wrongful act or omission results in an
actionable injury or damage to the
claimant or his decedent. Exceptions to
this general rule may exist where the
claimant does not know the cause of
injury or death; that is, the claim ac-
crues when the injured party, or some-
one acting on his or her behalf, knows
both the existence and the cause of his
or her injury. However, this exception
does not apply when, at a later time,
he or she discovers that the acts in-
flicting the injury may constitute med-
ical malpractice. (See United States v.
Kubrick, 444 U.S. 111, 100 S. Ct. 352
(1979).) The discovery rule is not lim-
ited to medical malpractice claims; it
has been applied to diverse situations
involving violent death, chemical and
atomic testing, and erosion and haz-
ardous work environment. In claims
for indemnity or contribution against
the United States, the accrual date is
the time of the payment for which in-
demnity is sought or on which con-
tribution is based.

(3) Effect of infancy, incompetency or
the filing of suit. The statute of limita-
tions for administrative claims is not
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tolled by infancy or incompetency.
Likewise, the statute of limitations is
not tolled for purposes of filing an ad-
ministrative claim by the filing of a
suit based upon the same incident in a
Federal, State, or local court against
the United States or other parties.

(4) Amendment of Claims. A claim may
be amended by the claimant at any
time prior to final agency action or
prior to the exercise of the claimant’s
option under 28 U.S.C. 2675(a). A claim
may be amended by changing the
amount, the bases of liability, or ele-
ments of damages concerning the same
incident. Parties may be added only if
the additional party could have filed a
joint claim initially. If the additional
party had a separate cause of action,
his claim may not be treated as an
amendment but only as a separate
claim and is thus barred if the statute
of limitations has run. For example, if
a claim is timely filed on behalf of a
minor for personal injuries, a subse-
quent claim by a parent for loss of
services is considered a separate claim
and is barred if it is not filed prior to
the running of the statute of limita-
tions. Another example is where a sep-
arate claim is filed for loss of services
or consortium by a spouse arising out
of injuries to the husband or wife of the
claimant. On the other hand, if a claim
is timely filed by an insured for the de-
ductible portion of the property dam-
age, a subsequent claim by the insurer
based on payment of property damage
to its insured may be filed as an
amendment even though the statute of
limitations has run, unless final action
has been taken on the insured’s claim.

(5) Date of receipt stops the running of
the statute. In computing the time to
determine whether the period of limi-
tations has expired, exclude the first
day and include the last day, except
when it falls on a nonworkday such as
Saturday, Sunday, or a legal holiday,
in which case it is to be extended to
the next workday.

(g) By the command concerned—(1)
General. If the claim is of a type and
amount within the jurisdiction of the
claims office of the command con-
cerned and the claim is meritorious in
the amount claimed, it will be ap-
proved and paid. If a claim in an
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amount in excess of the monetary ju-
risdiction of the claims office is meri-
torious in a lesser amount within its
jurisdiction, the claim may be ap-
proved for payment provided the
amount offered is accepted by the
claimant in settlement of the claim. If
the claim is not of a type within the ju-
risdiction of the claims office, or if the
claimant will not accept an amount
within its jurisdiction, the claim with
supporting papers and a recommenda-
tion for appropriate action will be for-
warded to the next higher claims au-
thority. If the claim is determined to
be not meritorious, it will be dis-
approved provided the claims office has
settlement authority for claims of the
type and amount involved. Prior to the
disapproval of a claim under a par-
ticular statute, a careful review should
be made to ensure that the claim is not
properly payable under a different stat-
ute or on another basis.

(2) Claims within settlement authority
of USARCS or the Attorney General. A
copy of each of the following types of
claims will be forwarded immediately
to the Commander, USARCS:

(i) One that appears to be of a type
that must be brought to the attention
of the Attorney General in accordance
with his or her regulations;

(i) One in which the demand exceeds
$15,000; or

(iii) One which is a claim under the
FTCA (8536.50) where the total of all
claims, arising from a single incident,
actual or potential, exceeds $25,000.
USARCS is responsible for the moni-
toring and settlement of such claims
and will be kept informed on the status
of the investigation and processing
thereof. Direct liaison and correspond-
ence between the USARCS and the
field claims authority or investigator
is authorized on all claims matters,
and assistance will be furnished as re-
quired. The field claims office will pro-
vide USARCS duplicates of all docu-
mentation as it is added to the field
file. This will include all correspond-
ence, memoranda, medical reports, re-
ports, evaluations, and any other mate-
rial relevant to the investigation and
processing of the claim.

(3) Claims involving privately owned ve-
hicles. In areas where the FTCA
(8536.50) is applicable, any claim except
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those under 31 U.S.C. 3721, arising out
of an accident involving a privately
owned vehicle driven by a member of
the DA, or by ARNG personnel as de-
fined in §536.71, based on an allegation
that the privately owned vehicle travel
was within the scope of employment,
should be forwarded without adjudica-
tion directly to the Commander,
USARCS. Additional information is
provided in §§8536.20 through 536.35,
536.90 through 536.97.

(4) Claims within the exclusive jurisdic-
tion of USARCS. Authority to settle the
following claims has been delegated to
the Commander, USARCS, only:

(i) Claims of under Article VIII of the
Agreement Regarding the Status of
Forces Parties to the North Atlantic
Treaty and other treaties or inter-
national agreements where the United
States is the Receiving State;

(ii) Claims under §536.60 (Maritime
claims not arising out of civil works
activities) except as delegated to over-
seas command claims services;

(iii) Industrial security claims, DoD
Directive 5220.6, 12 August 1985; and

(iv) Claims of the U.S. Postal Serv-
ice. Files of these claims will be for-
warded directly to the Commander,
USARCS, with the report of investiga-
tion and supporting papers, including a
memorandum of opinion.

(5) Maritime claims. (i) A copy of a
claim arising out of damage, loss, in-
jury, or death which originates on nav-
igable waters and is not considered
cognizable under the Army Maritime
Claims Settlement Act (10 U.S.C. 4802-
4804) will be forwarded immediately to
the Commander, USARCS or appro-
priate overseas command claims serv-
ice. A determination will be made as to
whether the claim must be processed
under the Suits in Admiralty Act or
the Public Vessels Act or may be con-
sidered administratively.

(if) If a maritime claim cannot be
settled administratively, the claimant
will be advised that he must file a suit.

(iii) If it is determined that both ad-
ministrative and judicial remedies are
available, the claim may be processed
administratively and the claimant ad-
vised of the need to file a suit within 2
years of the date of occurrence if he
chooses his judicial remedy.
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(iv) If the claim is for damage to
property, or injury to person, con-
summated on land, a claimant who
makes an oral inquiry or demand will
be advised that no suit can be filed
until a period of six months has expired
after a claim in writing is submitted.

(v) If it is determined by the Com-
mander, USARCS, that a claim, appar-
ently maritime in nature, is not within
the maritime jurisdiction, the claim-
ant will be so advised, and the claim
will be returned for processing under
the appropriate section of this regula-
tion.

(h) By district or division engineer. The
district or division engineer area
claims office will take the action of an
initial claims authority. Files of un-
paid claims should be forwarded di-
rectly to USARCS. An information
copy will be sent to the next higher en-
gineer authority unless such require-
ment is waived.

(i) By higher settlement authority. A
higher claims settlement authority
may take action with respect to a
claim in the same manner as the initial
claims office. However, if it is deter-
mined that any further attempt to set-
tle the claim would be unwarranted,
the claim will be forwarded to the
Commander, USARCS, with rec-
ommendations.

§536.6 Determination of liability.

(a) In the adjudication of tort claims,
the liability of the United States gen-
erally is determined in accordance
with the law of the State or country
where the act or omission occurred, ex-
cept that any conflict between local
law and the applicable United States
statute will be resolved in favor of the
latter. However, in claims by inhab-
itants of the United States arising in
foreign countries, liability is deter-
mined in accordance with general prin-
ciples of tort law common to the ma-
jority of American jurisdictions as evi-
denced by Federal case law and stand-
ard legal publications, except as it ap-
plies to absolute liability. Where liabil-
ity is not clear or other issues exist,
settlements should truly reflect the
uncertainties in the adjudication of
such issues. Compromise settlements
are encouraged provided agreement can
be reached that reflects the reduced
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value of the damages as measured
against the full value or range of value
if such uncertainties or issues did not
exist and were it possible for the claim-
ant to successfully litigate the claim.
(b) Quantum exclusion. The costs of
filing a claim and similar costs, for ex-
ample, court costs, bail, interest, in-
convenience expenses, or costs of long
distance telephone calls or transpor-
tation in connection with the prepara-
tion of a claim, are not proper quan-
tum elements and will not be allowed.

§536.7 Incident to
sionary rule.

(a) General. A claim for personal in-
jury or death of a member of the
Armed Forces of the United States or a
civilian employee of the United States
that accrued incident to his service is
not payable under this regulation. A
claim for property damage that ac-
crued incident to the service of a mem-
ber of the Armed Forces may be pay-
able under 31 U.S.C. 3721 or §§536.20
through 536.35 depending on the facts.

(b) Property damage claims. A claim
for damage to or loss of personal prop-
erty of a claimant who is within one of
the categories of proper party claim-
ants under 31 U.S.C. 3721, which is oth-
erwise cognizable under 31 U.S.C. 3721,
must first be considered thereunder. If
a claim is not clearly compensable
under 31 U.S.C. 3721, and it arises inci-
dent to a noncombat activity of the DA
or was caused by a negligent or wrong-
ful act or omission of military per-
sonnel or civilian employees of the De-
partment of Defense (DOD), it may be
cognizable under either  8§8536.20
through 536.35 or §536.50. The claim, if
meritorious in fact, will probably be
payable under one authorization or an-
other regardless of whether the claim
accrued incident to the service of the
claimant.

(c) Personal injury and death claims.
(1) Only after the death or personal in-
jury (which is the subject of the claim)
has been determined to have not been
incurred incident to the member’s serv-
ice should 8§§536.20 through 536.35 and
§536.50 be studied to determine which,
if either, provides a proper basis for
settlement of the claim. In any event,
the rule in U.S. v. Brooks, 176 F.2d 482
(4th Cir. 1949) requiring setoff of

service exclu-
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