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(3) State adjutants general are re-
sponsible for notification of death in
accordance with chapter 10, AR 600-10.

(e) Limitation of burial expense. Pay-
ment of burial expenses is limited to an
amount not exceeding that allowed by
the Government for such services and
in no circumstances may payment ex-
ceed the amount actually expended.
The amount allowed when relatives
incur the expenses will be in accord-
ance with the following limitation:

(1) If death occurs where a properly
approved Contract for Care of Remains
is in force (Army, Navy, or Air Force
contracts), the amount to be allowed
for each item will not exceed the
amount allowable under such contract.

(2) If death occurs where no contract
is in force, reimbursement for items or
services, including preparation and
casketing will be limited to the stipu-
lated amount included in chapter 4, AR
638-40.

(3) Reimbursement for transportation
will be limited to the amount for which
the Government could have obtained
required common carrier transpor-
tation plus the change made for hearse
servce from the common carrier ter-
minal to the first place of delivery.

(4) Reimbursement for interment ex-
penses is limited to the amounts pro-
vided in chapter 13, AR 638-40.

(f) Accountability for clothing. (1) If in
a serviceable condition, the uniform in
possession of the deceased will be used
and accountability dropped in accord-
ance with NGR 710-2.

(2) If a serviceable uniform is not in
possession of the deceased, a request
for issue of required items will be pre-
pared. Accountability and responsi-
bility for items issued will be termi-
nated by the responsible officer upon
execution of a statement on DA Form
3078 or 3345, substantially as follows:

The items of clothing enumerated above

were issued to clothe the remains of

for funeral purposes. At the time

of his/her death, the deceased was a member
in good standing in this organization.

(g) ARNG personnel serving in a non-
pay status. In accordance with title 32,
U.S.C. section 503, a member may, with
his/her consent, either with or without
pay, be ordered to perform training or
other duty in addition to that pre-
scribed under title 32, U.S.C. section

32 CFR Ch. V (7-1-99 Edition)

502(a). Duty without pay will be consid-
ered for all purposes as if it were duty
with pay.
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CLAIMS FOR DAMAGES INVOLVING THE
NATIONAL GUARD AND AIR NATIONAL
GUARD

SOURCE: Sections 564.51 through 564.58 ap-
pear at 19 FR 5168, Aug. 17, 1954, unless other-
wise noted. Redesignated at 26 FR 12767, Dec.
30, 1961.

§564.51 Purpose.

Sections 564.51 to 564.58 are published
for the information and guidance of all
concerned to implement the statutory
authority by defining the claims pay-
able thereunder and the procedure for
establishing, determining, and settling
such claims. They provide the exclu-
sive authorization and procedure for
the determination and settlement of
claims within the following statutory
authority.

§564.52 Statutory authority.

(a) Limited authority for the pay-
ment of claims arising out of National
Guard and Air National Guard activi-
ties has been granted annually for sev-
eral years by provisions of the annual
Appropriations Act for the Department
of Defense. A recent provision is as fol-
lows:

The following sums are appropriated, * * *
For payment of * * *; claims (not to exceed
$1,000 in any one case) for damages to or loss
of private property incident to the operation
of Army and Air National Guard camps of in-
struction, either during the stay of units of
said organizations at such camps or while en
route thereto or therefrom; * * * (Act of Au-
gust 1, 1953, Public Law 179, 83d Cong.).

(b) In accordance with general prin-
ciples of law, the National Guard and
the Air National Guard when not in
Federal service are not agencies of the
United States, and the United States is
not liable for injury or damage arising
from their activities. Thus, claims for
such injury or damage are not cog-
nizable under the Federal Tort Claims
Act, as revised and codified (62 Stat.
982, 28 U.S.C. 3671-80). By the statutory
provisions referred to in paragraph (a)
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of this section, the United States as-
sumes an obligation to settle adminis-
tratively limited classes of claims re-
lating to activities of the National
Guard and the Air National Guard.

§564.53 Definitions.

As used in §8564.51 to 564.58, the fol-
lowing terms shall have the meaning
hereinafter set forth:

(a) Claim. A written demand for pay-
ment in money.

(b) Private property. Real or personal
property, excluding property owned by
any government entity, Federal, State,
city, county, or town, and excluding
stocks, bonds, chose in action, debts,
and insurance policies.

(c) Camps of instruction. Regularly
scheduled training for units in orga-
nized camps, or bivouacs and maneu-
vers away from such camps consti-
tuting part of such training.

(d) While en route thereto or therefrom.
The period of time during which a unit
as distinguished from its individual
members if travelling from its ren-
dezvous to a camp of instruction or re-
turn, or from the camp of instruction
or on a regularly scheduled maneuver
and return thereto, and the routes fol-
lowed by the unit. The term does not
include the movement of individuals.

(e) Proximate cause. No precise defini-
tion of this term can be given. Whether
acts or omissions of personnel con-
stitute proximate cause must be deter-
mined in accordance with the local
law. In general, an act or omission may
be said to have been a proximate cause
of the accident or incident if it was one
of the impelling forces resulting in the
accident or incident. For example, in a
rear-end collision, the failure of the
driver of the following car to stop in
time is said to be the proximate cause
of the accident. But, if the driver of the
leading car stopped so suddenly and
without warning that the second car,
using the utmost diligence, could not
have stopped, the conduct of the driver
of the leading car would be said to have
been the proximate cause of the acci-
dent. An act or omission without the
existence of which the accident or inci-
dent would not have occurred but
which cannot be said to have brought

§564.54

it about is a condition and would not
constitute a basis for liability, or, if
committed by the claimant, would not
constitute a basis for denial of his
claim. For example, violations of stat-
utes or ordinances providing standards
of safety may be negligence in them-
selves, but may not constitute the
bases of liability or for denial of a
claim.

(f) Scope of employment. Scope of em-
ployment is determined in accordance
with the law of the place where the ac-
cident or incident occurred, except
that statutes in derogation of the com-
mon law, such as statutes creating a
presumption that an employee is in
scope of employment if using the em-
ployer’s car with permission, are not
controlling. An act or omission is with-
in the scope of employment if such ac-
tivity is expressly or impliedly di-
rected or authorized by competent au-
thority or is at least in part intended
to further the mission of the unit or or-
ganization, or the interests of the Na-
tional Guard or the Air National
Guard. In determining whether an act
or omission was within the scope of
employment, consideration must be
given to all the attendant facts and cir-
cumstances, including the time, place,
and purpose thereof; whether it was in
furtherance of the omission of the unit
of the National Guard or Air National
Guard; whether it was usual for or rea-
sonably to be expected of personnel of
the classification and grade involved;
and whether the instrumentality caus-
ing the damage or injury resulted was
property of the National Guard or Air
National Guard, or of a State or the
Federal Government being used by the
National Guard or Air National Guard.

§564.54 Claims payable.

Claims for damage to or loss of pri-
vate property proximately resulting
from authorized activities incident to
the operation of camps of instruction,
including maneuvers, field exercises,
training of units and personnel, move-
ment of vehicles, operation of aircraft,
maintenance and support of units and
personnel, tortious acts or omissions of
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