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(xi) Develop procedures to compile data on
the numbers of eligible infants and toddlers
with disabilities and their families in need of
early intervention services, in accordance
with DoD Directives 5400.7 and 5400.11.° Those
data elements shall include the following:

(A) The number of infants and toddlers and
their families served.

(B) The types of services provided.

(C) Other information required to evaluate
the implementation of early intervention
programs (EIPs).

(xii) Resolve disputes in the DoD Compo-
nents arising under Appendix A to this part.

(b) The Secretaries of the Military Depart-
ments shall:

(1) Provide MRS for eligible children with
disabilities, ages 3 to 21, inclusive.

(2) Plan, develop, and implement a com-
prehensive, coordinated, intra-Component,
and community-based system of early inter-
vention services for eligible infants and tod-
dlers with disabilities and their families.

(3) Design and implement activities to en-
sure compliance through technical assist-
ance and program evaluation for early inter-
vention and MRS.

(c) The Director, Department of Defense
Education Activity, shall ensure that the Di-
rector, DoDDS, does the following:

(1) Ensures that eligible children with dis-
abilities, ages 3 to 21, inclusive, are provided
a FAPE.

(2) Ensures that the educational needs of
children with and without disabilities are
met comparably, consistent with Appendix B
to this part.

(3) Ensures that educational facilities and
services operated by the DoDDS for children
with and without disabilities are com-
parable.

(4) Maintains records on special education
and related services provided to eligible chil-
dren with disabilities, ages 3 to 21, inclusive,
consistent with DoD Directive 5400.11.

(5) Provides any or all special education
and related services required by a child with
a disability, ages 3 to 21, inclusive, other
than those furnished by the Secretaries of
the Military Departments. The Director,
DoDDS, may act through inter-Agency,
intra-Agency, and inter-Service arrange-
ments, or through contracts with private
parties when funds are authorized and appro-
priated.

(6) Participates in the development and
implementation of a comprehensive system
of personnel development.

(7) Undertakes activities to ensure compli-
ance by the DoDDS with this part through
monitoring, technical assistance, and pro-
gram evaluation of special education and
those related services provided by the
DoDDS.

9See footnote 1 to §57.1(a).
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(d) The Director, Defense Office of Hearings
and Appeals, under the General Counsel of the
Department of Defense, shall ensure impartial
due process hearings are provided consistent
with Appendix F to this part.

§57.6 Procedures.

(a) The procedures for early interven-
tion services for infants and toddlers
with disabilities and their families are
prescribed in Appendix A to this part.

(b) The procedures for educational
programs and services for children with
disabilities, ages 3 to 21, inclusive, are
prescribed in Appendix B to this part.

(c) The procedures for conducting
hearings are prescribed in Appendix F
to this part.

APPENDIX A TO PART 57—PROCEDURES
FOR THE PROVISION OF EARLY INTER-
VENTION SERVICES FOR INFANTS AND
TODDLERS WITH DISABILITIES AND
THEIR FAMILIES

A. Requirements for an Early Intervention
Program (EIP)

1. All eligible infants and toddlers with dis-
abilities from birth through age 2 and their
families shall receive early intervention
services, as follows:

a. In school years 1991 through 1994, the De-
partment of Defense planned and continues
to develop a comprehensive, coordinated,
multidisciplinary program of early interven-
tion services for infants and toddlers with
disabilities among DoD entities involved in
providing such services.

b. In school year 1994 through 1995, the De-
partment of Defense implemented and shall
continue to implement the following pro-
gram components described in paragraph
A.l.a. of this Appendix:

(1) Multidisciplinary assessments.

(2) IFSPs.

(3) Service coordination.

c. In school year 1995 through 1996, the De-
partment of Defense shall implement the
program described in paragraph A.l.a. of this
Appendix. 1!

2. Early intervention services shall be pro-
vided in the natural environment.

3. Parents of infants and toddlers with dis-
abilities are to be full and meaningful par-
ticipants in the EIP.

B. Military Department Responsibilities

Each Military Department shall develop
and implement in its assigned geographic
area a system to provide for the following:

1The EIP shall
mented.

be continuously imple-
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1. A comprehensive child find procedure co-
ordinated with the DoDDS child find system
and primary referral sources such as the
child development center and the pediatric
clinic.

2. Administration and supervision of EIPs
and services.

3. Identification of available resources and
coordination with those resource providers,
including the DoD Components, who rou-
tinely provide services to infants and tod-
dlers without disabilities and their families.

4. Procedures to provide timely services for
infants and toddlers with disabilities and
their families.

5. Procedures to resolve inter-Component
disputes about the delivery of early interven-
tion services.

6. Procedures to collect and report data re-
flecting the number of infants and toddlers
and their families served, the types of serv-
ices provided, and other information re-
quired by the USD(P&R) implementation of
early intervention services.

7. Multidisciplinary, comprehensive, and
functional assessment of the unique
strengths and needs of infants or toddlers
and the identification of services to meet
those needs.

8. Procedures for a family-directed assess-
ment to determine resources, priorities, and
concerns of a family and to identify services
necessary to enhance a family’s capacity to
meet the child’s needs.

9. An IFSP that details the early interven-
tion services and the coordination of those
services.

10. A public awareness program focusing on
early identification of infants and toddlers
with disabilities.

11. A central directory that includes a de-
scription of the early intervention services
and other relevant resources available in
each military community overseas.

12. Information to parents about their EIP
procedural safeguards.

13. Establishment of ICCs at appropriate
levels. Memberships shall include parents
and the DoD Components who are involved
in the delivery of early intervention serv-
ices.

14. Policies and procedures for the estab-
lishment and maintenance of standards to
ensure that personnel necessary to carry out
the EIP are prepared and trained.

C. Eligibility

Infants and toddlers with disabilities from
birth through age 2 are eligible for early
intervention services because they meet one
of the following criteria:

1. The child is experiencing a develop-
mental delay as measured by diagnostic in-
struments and procedures of 2 standard devi-
ations below the mean in at least one area,
or by a 25 percent delay in at least one area
on assessment instruments that yield scores
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in months, or a developmental delay of 1.5
standard deviations below the mean in two
or more areas, or by a 20 percent delay on as-
sessment instruments that yield scores in
months in two or more of the following areas
of development: Cognitive, physical, commu-
nication, social or emotional, or adaptive.

2. The child has a diagnosed physical or
mental condition which has a high prob-
ability of resulting in developmental delay;
e.g., chromosomal disorders or genetic syn-
dromes.

D. IFSP

1. Each military medical department shall
develop and implement procedures to ensure
that an IFSP is developed by a multidisci-
plinary team including the parents of each
infant or toddler with a disability who meets
the eligibility criteria in section C.1. of this
appendix.

2. Meetings to develop and review the IFSP
must include the following participants:

a. The parent or parents of the child.

b. Other family members, as requested by
the parent, if possible.

c. An advocate outside of the family, if the
parent requests that person’s participation.

d. The EIP services coordinator who has
worked with the family since the initial re-
ferral of the child or who has been des-
ignated as ‘“‘responsible for the implementa-
tion of the IFSP.”

e. The person(s) directly involved in con-
ducting the evaluations and assessments.

f. As appropriate, persons who shall pro-
vide services to the child or family.

3. If a person listed in section D.2. of this
appendix is unable to attend a meeting, ar-
rangements must be made for the person’s
involvement through other means, including
the following:

a. Participating in a telephone conference
call.

b. Having a knowledgeable representative
attend the meeting.

c. Making pertinent records available at
the meeting.

4. The IFSP shall be written in a reason-
able time after assessment and shall contain
the following:

a. A statement of the child’s current devel-
opmental levels including physical, cog-
nitive, communication, social or emotional,
and adaptive behaviors based on acceptable
objective criteria.

b. A statement of the family’s resources,
priorities, and concerns on enhancing the
child’s development.

c. A statement of the major outcomes ex-
pected to be achieved for the child and the
family. Additionally, the statement shall
contain the criteria, procedures, and timeli-
ness used to determine the degree to which
progress toward achieving the outcomes is
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being made and whether modification or re-
vision of the outcomes and services are nec-
essary.

d. A statement of the specific early inter-
vention services necessary to meet the
unique needs of the child and the family in-
cluding the frequency, intensity, and method
of delivering services.

e. A statement of the natural environ-
ments in which early intervention services
shall be provided.

f. The projected dates for initiation of serv-
ices and the anticipated duration of those
services.

g. The name of the EIP service coordi-
nator.

h. The steps to be taken supporting the
transition of the toddler with a disability to
preschool or other services.

5. The IFSP shall be evaluated at least
once a year and the family shall be provided
an opportunity to review the plan at 6-month
intervals (or more frequently, based on the
child and family needs).

6. The contents of the IFSP shall be ex-
plained to the parents and an informed, writ-
ten consent from the parents shall be ob-
tained before providing early intervention
services described in that plan.

7. With the parent’s consent, early inter-
vention services may begin before the com-
pletion of the evaluation and assessment
when it has been determined by a multidisci-
plinary team that a service is needed imme-
diately by the child and/or the child’s family.
Although all assessments have not been com-
pleted, an IFSP must be developed before the
start of services. The remaining assessments
must then be completed in a timely manner.

8. If a parent does not provide consent for
participation in all early intervention serv-
ices, the services shall still be provided for
those interventions to which a parent does
give consent.

E. Procedural Safeguards in the EIP

1. Parents of infants and toddlers with dis-
abilities are afforded the following proce-
dural safeguards to ensure that their chil-
dren receive appropriate early intervention
services:

a. The timely administrative resolution of
parental complaints, including hearing pro-
cedures in appendix F to this part.

b. The right to confidentiality of person-
ally identifiable information under DoD Di-
rective 5400.11.2

c. The right to written notice and consent
to the release of relevant information out-
side the Department of Defense.

d. The right to determine whether they,
their child, or other family members shall

2Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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accept or decline any early intervention
services without jeopardizing other early
intervention services.

e. The opportunity to examine records on
assessment, screening, eligibility determina-
tions, and the development and implementa-
tion of the IFSP.

f. The right to prior written notice when
the EIP multidisciplinary team proposes, or
refuses, to initiate or change the identifica-
tion, evaluation, placement, or provision of
early intervention services to the infant or
toddler with a disability.

g. The right to prior written notice in their
native language, unless it clearly is not pos-
sible to do so, which informs them of all pro-
cedural safeguards.

h. During the pendency of any proceeding
or action involving a complaint, unless the
EIP and the parents otherwise agree, the
child shall continue to receive the appro-
priate early intervention services currently
being provided, or, if applying for initial
services, shall receive the services not in dis-
pute.

2. Parents shall be advised of their rights
to due process, as defined in appendix F to
this part.

APPENDIX B TO PART 57—PROCEDURES
FOR EDUCATIONAL PROGRAMS AND
SERVICES FOR CHILDREN WITH Dis-
ABILITIES, AGES 3 TO 21, INCLUSIVE

A. Ildentification and Screening

It is the responsibility of school officials of
the DoDDS to locate, identify, and with the
consent of a child’s parent, evaluate all chil-
dren who are eligible to enroll in the DoDDS
under DoD Directive 1342.131 who may re-
quire special education and related services.

1. Procedures for ldentification and Screen-
ing. The DoDDS officials shall conduct the
following activities to determine if a child
needs special education and related services:

a. Screen educational records.

b. Screen students using system-wide or
other basic skill tests in the areas of read-
ing, math, and language arts.

c. Screen school health data such as re-
ports of hearing, vision, speech, or language
tests and reports from healthcare personnel
about the health status of a child.

d. Analyze school records to obtain perti-
nent information about the basis for suspen-
sions, exclusions, withdrawals, and discipli-
nary actions.

e. In cooperation with the Military Depart-
ments, conduct on-going child-finding activi-
ties and publish, periodically, any informa-
tion, guidelines, and direction on child-find

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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activities for eligible children with disabil-
ities, ages 3 to 21, inclusive.

f. Coordinate the transition of children
from early intervention to preschool with
the Military Services.

2. Referral of a Child for Special Education or
Related Services. The DoDDS officials, MRS
providers, or others who suspect that a child
has a possible disabling condition shall refer
that child to the CSC.

B. Assessment and Evaluation

Any eligible child who is referred to a CSC
shall receive a full and comprehensive diag-
nostic evaluation of educational needs. An
evaluation shall be conducted before an IEP
is developed or placement is made in a spe-
cial education program.

1. Procedures for Assessment and Evaluation.
A CSC shall ensure that the following ele-
ments are included in a comprehensive as-
sessment and evaluation of a child:

a. Assessment of visual and auditory acu-
ity.

b. A plan to assess the type and extent of
the disability. A child shall be assessed in all
areas related to the suspected disability.
When necessary, the assessment plan shall
include the following:

(1) Assessment of the level of functioning
academically, intellectually, emotionally,
socially, and in the family.

(2) Observation in an educational environ-
ment.

(3) Assessment of physical status including
perceptual and motor abilities.

(4) Assessment of the need for transition
services for students 14 years and older, the
acquisition of daily living skills, and func-
tional vocational assessment.

c. The involvement of parents, under this
part.

d. The use of all locally available commu-
nity, medical, and school resources to ac-
complish the assessment. At least one spe-
cialist with knowledge in the area of the sus-
pected disability shall be a member of the
multidisciplinary assessment team.

e. The requirement that each assessor pre-
pare an individual assessment report that de-
scribes the instruments and techniques used,
the results of the testing, and the relation-
ship of those findings to educational func-
tioning.

f. The inclusion of a description of the
problem area constituting the basis for an
MRS referral.

2. Standards for Assessment Selection and
Procedures. All DoD elements, including the
CSC and MRS providers, shall ensure that
assessment materials and evaluation proce-
dures comply, as follows:

a. Selected and administered so as not to
be racially or culturally discriminatory.

b. Administered in the native language or
mode of communication of the child unless it
clearly is not possible to do so.
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c. Validated for the specific purpose for
which they are used or intended to be used.

d. Administered by trained personnel in
compliance with the instructions of the test-
ing instrument.

e. Administered such that no single proce-
dure is the sole criterion for determining an
appropriate educational program for a child
with a disability.

f. Selected to assess specific areas of edu-
cational needs and strengths and not merely
to provide a single general intelligence
quotient.

g. Administered to a child with impaired
sensor, motor, or communication skills so
that the results reflect a child’s actual abil-
ity or level of achievement, and simply not
the impaired skill itself.

3. Determination of Eligibility for Special
Education and Related Services. The CSC shall
be convened to determine the eligibility of a
child for special education and related serv-
ices. The CSC shall do the following:

a. Ensure that the full comprehensive eval-
uation of a child is accomplished by a multi-
disciplinary team. The team shall be com-
prised of teachers or other specialists with
knowledge in the area of the suspected dis-
ability.

b. Meet as soon as possible after a child has
been assessed to determine the eligibility of
the child for services.

c. Afford the child’s parents the oppor-
tunity to participate in the CSC eligibility
meeting.

d. Issue a written eligibility report that
contains the following:

(1) A description of the nature of the
child’s disabling condition.

(2) A synthesis of the formal and informal
findings of the multidisciplinary assessment
team of the child’s academic progress.

(3) A summary of information from the
parents, the child, or other persons having
significant previous contact with the child.

(4) A determination of eligibility state-
ment.

(5) A list of the educational areas affected
by a child’s disability and a description of a
child’s educational needs.

4. Reevaluation for Eligibility for Special Edu-
cation and Related Services. School officials
shall provide a comprehensive reevaluation
of a child with a disability every 3 years, or
more frequently, if conditions warrant. The
scope and type of the comprehensive reevalu-
ation shall be determined individually based
on a child’s performance, behavior, and needs
during the reevaluation.

C. Individualized Education Program (IEP)

The DoDDS officials shall ensure that the
CSC develops and implements an IEP for
each child with a disability who is enrolled
in the DoDDS or is placed in another institu-
tion by the DoDDS.
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1. The CSC Meeting for the Development and
Implementation of an IEP. The CSC shall es-
tablish and convene a meeting to develop, re-
view, or revise the IEP of a child with a dis-
ability. That meeting shall be scheduled as
soon as possible following a determination
by the school or area CSC that the child is
eligible for special education and related
services. The meeting participants shall,
minimally, include the following:

a. A principal or school representative
other than the child’s teacher who is quali-
fied to provide or supervise the provision of
special education.

b. The child’s teacher.

c. A special education teacher.

d. One or both of the child’s parents.

e. The child, if appropriate.

f. For a child with a disability who has
been evaluated for the first time, a rep-
resentative of the evaluation team who is
knowledgeable about the evaluation proce-
dures used and is familiar with the results of
the evaluation.

g. Other individuals invited at the discre-
tion of the parent or school.

2. Requirements for the Development of the
IEP. The CSC shall prepare the IEP with the
following:

a. A statement of the child’s present levels
of educational performance.

b. A statement of annual goals including
short-term instructional objectives.

c. Objective criteria for determining, at
least annually, whether the educational ob-
jectives are being achieved.

d. A statement of the physical education
program provided in one of the following set-
tings:

(1) In the regular education program.

(2) In the regular education program with
adaptations, modifications, or the use of as-
sistive technology.

(3) Through specially designed instruction
based on the goals and objectives included in
the IEP.

e. A statement of the transition services
beginning at age 14 and annually, thereafter.
When appropriate, include a statement of the
inter-Agency responsibilities or linkages (or
both) before the student leaves the school
setting. If a specially designed instructional
program is required, include the goals and
objectives in the IEP.

f. A statement of special transportation re-
quirement.

g. A statement of the amount of time a
week that each special education and related
service shall be provided to the child.

h. The extent to which the child shall par-
ticipate in regular educational programs, in-
cluding the following:

(1) The projected date for the initiation
and the anticipated length of IEP activities
and services.
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(2) Any statements requiring an adjusted
school day or an extended school year pro-
gram.

i. A statement of the vocational education
program for secondary students. If a spe-
cially designed instructional program is re-
quired, the necessary goals and objectives in
the IEP shall be included.

3. Requirements for the Implementation of the
IEP. The DoDDS CSC shall:

a. Obtain parental agreement and signa-
ture before implementation of the IEP.

b. Provide a copy of the child’s IEP to the
parents.

c. Ensure that the IEP is in effect before a
child receives special education and related
services.

d. Review and revise the IEP for each child
at least annually in a CSC meeting.

e. Accept a child’s current IEP when he or
she transfers to the DoDDS if the CSC of the
gaining school or the area CSC does the fol-
lowing:

(1) Notifies and obtains consent of the par-
ents to use the current IEP and all elements
contained in it.

(2) Involves the local DoD Component re-
sponsible for the delivery of the MRS of the
medical requirements in the IEP.

(3) Initiates a CSC meeting to revise the
current IEP.

(4) If necessary, initiates an evaluation of
the child.

f. Afford the child’s parents the oppor-
tunity to participate in every CSC meeting
to determine their child’s initial or con-
tinuing eligibility for special education and
related services, or to prepare or change the
child’s IEP or to determine or change the
child’s placement.

g. Ensure that at least one parent under-
stands the special education procedures in-
cluding the due process procedures described
in appendix F of this part and the impor-
tance of the parent’s participation in those
processes. School officials shall use devices
or hire interpreters or other intermediaries
who might be necessary to foster effective
communications between the school and the
parent about the child.

h. Provide special education and related
services, in accordance with the IEP. The
Department of Defense and its constituent
elements and personnel are not accountable
if a child does not achieve the growth pro-
jected in the IEP.

i. Ensure that all provisions developed for
any child entitled to an education by the
DoDDS are fully implemented in schools or
in non-DoDDS schools or facilities including
those requiring special facilities, other adap-
tations, or assistive devices.

D. Placement Procedures and Least Restrictive
Environment

1. A child shall not be placed by the DoDDS
in any special education program unless the
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CSC has developed an IEP. If a child with a
disability is applying for initial admission to
a school, the child shall enter on the same
basis as a child without a disability. A child
with a disability and with the consent of a
parent and school officials may receive an
initial placement in a special education pro-
gram under procedures listed in paragraph
C.3.e. of this appendix.

2. A placement decision requires the fol-
lowing:

a. A parent consent to the placement be-
fore actual placement of the child, except as
otherwise provided in section F.2. of this ap-
pendix.

b. Delivery of educational instruction and
related services in the least restrictive envi-
ronment. To the maximum extent, a child
with a disability should be placed with chil-
dren who are not disabled. Special classes,
separate schooling, or other removal of a
child with a disability from the regular edu-
cation environment shall occur only when
the type or severity of the disability is such
that education in regular classes with the
use of supplementary aids and services can-
not be achieved satisfactorily.

c. The CSC to base placements on the IEP
and to review the IEP at least annually.

d. A child shall participate, to the max-
imum extent, in school activities including
meals, assemblies, recess periods, and field
trips with children who are not disabled.

e. Consideration of factors affecting the
child’s well-being including the effects of
separation from parents.

f. A child shall attend a DoDDS school that
is located as close as possible to the resi-
dence of the parent who is sponsoring the
child’s attendance. Unless otherwise required
by the IEP, the school should be the same
school that the child would have attended
had he or she not been disabled.

E. Children With Disabilities Who Are Placed in
a Non-DOD School or Facility

Children with disabilities who are eligible
to receive a DoDDS education, but are placed
in a non-DoDDS school or facility by the
DoDDS, shall have all the rights of children
with disabilities who are enrolled in a
DoDDS school. A child with a disability may
be placed in a non-DoDDS school or facility
only if required by the IEP.

1. Requirements for a Non-DoDDS School or
Facility Placement

a. Placement in a non-DoDDS school or fa-
cility shall be made under the host-nation
requirements.

b. Placement in a non-DoDDS school or fa-
cility is subject to all treaties, Executive
agreements, and status of forces agreements
between the United States and the host na-
tions, and all DoD and DoDDS regulations.
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c. If the DoDDS places a child with a dis-
ability in a non-DoDDS school or facility as
a means of providing special education and
related services, the program of that institu-
tion including nonmedical care and room
and board, as in the child’s IEP, must be pro-
vided at no cost to the child or the child’s
parents. The DoDDS or the responsible DoD
Component shall pay the costs in accordance
with DoD 1010.13-R2.

d. Local school officials shall initiate and
conduct a meeting to develop an IEP for the
child before placement. A representative of
the non-DoDDS school or facility should at-
tend the meeting. If the representative can-
not attend, the DoDDS officials shall com-
municate in other ways to ensure participa-
tion including individual or conference tele-
phone calls. The IEP must meet the fol-
lowing standards:

(1) Be signed by an authorized DoDDS offi-
cial before it becomes valid.

(2) Include a determination that the
DoDDS does not currently have or cannot
reasonably create an educational program
appropriate to meet the needs of the child
with a disability.

(3) Include a determination that the non-
DoDDS school or facility and its educational
program and related services conform to the
requirements of this part.

2. Cost of Tuition For Non-DoDDS School or
Facility. The Department of Defense is not
authorized to fund non-DoDDS placement
unless it is directed by the DoDDS Area Su-
perintendent in coordination with the Direc-
tor, DoDDS; or it is directed by an impartial
hearing officer or court of competent juris-
diction. A valid IEP must document the ne-
cessity of the placement in a non-DoDDS
school or facility.

F. Procedural Safeguards for Children and
Parents

Parents of children with disabilities are af-
forded procedural safeguards to ensure that
their children receive a free public education
consistent with appendix F to this part.

1. Notice of Procedural Safeguards

a. Parents shall be provided a written no-
tice in a reasonable time before one of the
following:

(1) Receiving a proposal to initiate or
change the identification, evaluation, or
educational placement of the child or the
provision of free public education to the
child.

(2) Receiving refusal from the DoDDS to
initiate or change the identification, evalua-
tion, or educational placement of the child
or the provision of a free public education.

2See footnote 1 to section A. of this appen-
dix.
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b. The notice shall inform the parent of the
following:

(1) Parental procedural rights detailed in
appendix F to this part.

(2) A description of the action proposed or
refused by the DoDDS with a brief expla-
nation for the decision.

c. The notice shall be provided so as to en-
sure the parent’s understanding. That may
be achieved by using simplified language, de-
livering the notice in the parent’s native lan-
guage, or using an interpreter or other per-
son selected by the parents.

2. Parental Consent

a. The consent of a parent of a child with
a disability or suspected of having a dis-
ability shall be obtained before any of the
following:

(1) Initiation of formal evaluation proce-
dures.

(2) Initial educational placement.

(3) Change in educational placement.

b. If the parent refuses consent to any for-
mal evaluation or initial placement in a spe-
cial education program, the DoDDs or the
parent may do the following:

(1) Request a conference between the
school and parents.

(2) Request mediation.

(3) Initiate an impartial due process hear-
ing under appendix F to this part, to show
cause as to why an evaluation or placement
in a special education program should or
should not occur without such consent. If the
hearing officer sustains the DoDDS position
in the impartial due process hearing, the
DoDDS may evaluate or provide special edu-
cation and related services to the child with-
out the consent of a parent, subject to the
further exercise of due process rights.

3. Independent Evaluation

a. A parent is entitled to an independent
evaluation at the expense of the DoDDS if
the parent disagrees with the DoDDS evalua-
tion of the child and successfully challenges
the evaluation in an impartial due process
hearing. An independent evaluation provided
at the DoDDS expense must do the following:

(1) Conform to the requirements of this
part.

(2) Be conducted, when possible, in the area
where the child resides.

(3) Meet DoD standards governing persons
qualified to conduct an educational evalua-
tion including an evaluation for MRS.

b. If the final decision rendered in an im-
partial due process hearing sustains the
DoDDS evaluation, the parent has the right
to an independent evaluation, but not at the
DoDDS expense.

c. The DoDDS, the CSC, and a hearing offi-
cer appointed under this part shall consider
any evaluation report presented by a parent.
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4. Access to Records. The parents of a child
with a disability shall be afforded an oppor-
tunity to inspect and review educational
records about the identification, evaluation,
and educational placement of the child, and
the provision of a free public education for
the child.

5. Due Process Rights

a. The parent of a child with a disability or
the DoDDS has the opportunity to file a
written petition for an impartial due process
hearing at the DoDDS expense under appen-
dix F to this part. The dispute may concern
issues effecting a partial child’s identifica-
tion, evaluation, or placement, or the provi-
sion of a free and appropriate public edu-
cation.

b. While an impartial due process hearing
or judicial proceeding is pending, unless the
DoDDS and a parent of the child agree other-
wise, the child shall remain in the present
educational setting, subject to the discipli-
nary procedures prescribed in section H. of
this appendix.

6. Dispute Resolution—Other Complaints. A
parent, teacher, or other person covered by
this part may file a written complaint about
any aspect of this part that is not a proper
subject for adjudication by a due process
hearing officer, in accordance with DSR
2500.10.3

G. Confidentiality of Records

The DoDDS officials shall maintain all stu-
dent records, in accordance with DoD Direc-
tive 5400.11.4

H. Disciplinary Procedures

All regular disciplinary rules and proce-
dures applicable to children receiving edu-
cational instruction in the DoDDS shall
apply to children with disabilities who vio-
late school rules and regulations or disrupt
regular classroom activities, subject to the
following provisions:

1. Before suspending or expelling a child
with a disability, the CSC or, a child with a
disability in a non-DoDDS school, authorized
DoDDS officials, shall determine the fol-
lowing:

a. Whether the behavioral conduct is the
result of the child’s disability.

b. If any change in the educational place-
ment is needed.

2. If it is determined that the child’s con-
duct results in whole or part from the dis-
ability, the child may not be subject to any
regular disciplinary rules and procedures and
the following procedures must be followed:

3Copies of the appropriate forms are avail-
able at every school office.

4See footnote 1 to section A. of this appen-
dix.

262



Office of the Secretary of Defense

a. The child’s parents shall be notified of
the right to have an IEP meeting before any
change in the child’s educational placement.

b. The CSC or authorized DoDDS officials
shall ensure that a meeting is held to deter-
mine the appropriate educational placement
for the child in consideration of the child’s
conduct.

c. The child may not be suspended for more
than 10 days during a school year.

3. A child with a disability may be sus-
pended on an emergency basis when it rea-
sonably appears that the child’s behavior
may endanger the health, welfare, or safety
of self or any other child, teacher, or school
personnel. The following conditions apply:

a. The child’s parents shall be notified im-
mediately of that suspension and of the
time, purpose, and location of the CSC meet-
ing and of their right to attend the meeting.

b. That suspension remains in effect only
for the duration of the emergency.

4. If it is determined that the child re-
quires a change in educational placement,
the CSC or, in the case of a child with a dis-
ability in a non-DoDDS school, authorized
DoDDS officials shall ensure that a meeting
is held to determine the appropriate edu-
cational placement for the child in consider-
ation of the child’s conduct.

APPENDIX C TO PART 57—THE NATIONAL
ADVISORY PANEL (NAP) ON THE EDU-
CATION OF DEPENDENTS WITH Dis-
ABILITIES

A. Membership

The NAP shall meet as needed in publicly
announced, accessible meetings open to the
general public and shall comply with DoD
Directive 5105.4'. The NAP members, ap-
pointed by the Secretary of Defense, or des-
ignee, shall include at least one representa-
tive from each of the following groups.

1. Persons with disabilities

2. The DoDDS special education teachers

3. The DoDDS regular education teachers.

4. Parents of children, ages 3 to 21, inclu-
sive, who are receiving special education
from the DoDDS.

5. The staff personnel of the DoDDS Head-
quarters.

6. Special education program managers
from the DoDDS field activities.

7. Representatives of the Military Depart-
ments and overseas commands, including
providers of related services.

8. Providers of the DoD early intervention
services.

9. Other appropriate persons.

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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B. Activities

1. The NAP shall perform the following ac-
tivities:

a. Review information about improvements
in service provided to children with disabil-
ities, ages 3 to 21, inclusive in the Depart-
ment of Defense.

b. Receive and consider comments from
parents, students, professional groups, and
individuals with disabilities.

c. When necessary establish committees
for short-term purposes comprised of rep-
resentatives from parent, student, profes-
sional groups, and individuals with disabil-
ities.

d. Review the findings of fact and decisions
of each impartial due process hearing con-
ducted under appendix F of this part.

e. Assist in developing and reporting such
information and evaluations as may assist
the Department of Defense.

f. Make recommendations based on pro-
gram and operational information for
changes in policy and procedures and in the
budget, organization, and general manage-
ment of the special education program.

g. Comment publicly on rules or standards
about the education of children with disabil-
ities, ages 3 to 21, inclusive.

h. Perform such other tasks as may be re-
quested by the USD(P&R) or the Director,
DoDDS.

2. The NAP members shall serve under ap-
pointments that shall be for a term not to
exceed 3 years.

C. Reporting Requirements

Submit an annual report of the NAP’s ac-
tivities and suggestions to the USD(P&R)
and the Director, DoDDS, by July 31 of each
year. That report is exempt from formal re-
view and licensing under section E. of DoD
Instruction 7750.7.2

APPENDIX D TO PART 57—DoD COORDI-
NATING COMMITTEE ON EARLY INTER-
VENTION, SPECIAL EDUCATION, AND
MEDICALLY RELATED SERVICES

A. Committee Membership

The committee shall meet at least twice
yearly to facilitate collaboration in early
intervention, special education, and Medi-
cally Related Services (MRS) in the Depart-
ment of Defense. The committee shall con-
sist of the following members:

1. A representative of the USD(P&R) or
designee, who shall serve as the Chair.

2. Representatives of the Secretaries of the
Military Departments.

2See footnote 1 to section A. of this appen-
dix.
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3. Representatives of the Assistant Sec-
retary of Defense (Health Affairs)
(ASD(HA)).

4. Representatives from the DoD school
systems (domestic and overseas).

5. Representatives from the GC, DoD.

B. Responsibilities

1. Advise and assist the USD(P&R) in the
performance of his or her responsibilities.

2. At the direction of the USD(P&R), ad-
vise and assist the Military Departments,
and the DoD school systems (overseas and
domestic) in the coordination of services
among providers of early intervention, spe-
cial education, and MRS.

3. Ensure compliance in the provision of
early intervention services for infants and
toddlers and special education and related
services for children ages 3 to 21, inclusive.

4. Oversee the coordination of early inter-
vention, special education, and related serv-
ices.

5. Review the recommendations of the NAP
and the Early Intervention ICC to identify
common concerns, ensure coordination of ef-
fort, and forward issues requiring resolution
to the USD(P&R).

6. Promote the coordination of services and
information sharing among the providers of
early intervention, special education, and
MRS.

7. Assist in the coordination of assign-
ments of sponsors who have children with
disabilities who are or who may be eligible
for special education and MRS in the DoDDS
or the EIP through the Military Depart-
ments.

APPENDIX E TO PART 57—DoOD INTER-
COMPONENT COORDINATING COUNCIL
(ICC) ON EARLY INTERVENTION

A. Council Membership

The USD(P&R) shall appoint members to
the ICC. The Council shall meet at least
yearly in publicly announced, open meetings
that are accessible to the general public and
shall comply with DoD Directive 5105.4.1 The
Council shall be comprised of the following:

1. Parents. At least 20 percent of the mem-
bers shall be parents with infants or toddlers
with disabilities or children ages 12 or
younger with disabilities, with knowledge of,
or experience with, programs for infants and
toddlers with disabilities. At least one such
member shall be a parent of an infant or tod-
dler or a child age 6 or younger.

2. Representatives of the Surgeons General
of the Military Departments.

3. Representatives of the family support
programs of the Military Departments.

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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4. Representatives from the ASD(HA).
5. Representative(s) from the DoDDS.
6. A representative from the GC, DoD.

B. Responsibilities

1. Advise and assist the Military medical
Departments in the performance of their re-
sponsibilities, particularly the identification
of appropriate resources and Agencies for
providing early intervention services and the
promoting of inter-Component agreements.

2. Advise and assist the DoDDS on the
transition of toddlers with disabilities to
preschool services.

3. ldentify strategies to address areas of
conflict, overlap, duplication, or omission of
early intervention services.

4. Review policy memoranda on effective
inter-Department and inter-Component col-
laboration.

5. Review reports of technical assistance
and monitoring activities and make rec-
ommendations to improve the policies, pro-
cedures, programs, and delivery of early
intervention services.

6. Make recommendations based on pro-
gram and operational information for
changes in the policy, procedures, budget, or-
ganization, and general management of the
ElPs.

7. Provide advice and technical assistance
in the establishment, membership, and oper-
ation of installation or command level ICCs.

8. When necessary, establish committees
for short-term purposes comprised of parents
of children with disabilities, service pro-
viders, and representatives of professional
groups.

9. Submit an annual report of its activities
and suggestions to the USD(P&R) by July 31
of each year. That report is exempt from for-
mal review and licensing under section E. of
DoD Instruction 7750.7.2

C. Procedures

1. The USD(P&R) shall nominate and se-
lect all members to the ICC to include those
listed in section A.1l. of this appendix.

2. Appointments shall be for a term not to
exceed 3 years except for DoD personnel who
are not representing the parent category of
membership.

3. The USD(P&R), or designee, shall call
and conduct the meeting of the Council.

APPENDIX F TO PART 57—MEDIATION
AND HEARING PROCEDURES

A. Purpose

This appendix establishes requirements for
the resolution of conflicts through mediation
and impartial due process hearings. Parents
of infants, toddlers, and children who are

2See footnote 1 to section A. of this appen-
dix.
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covered by this Instruction and, as the case
may be, the cognizant Military Department
or the DoDDS are afforded impartial medi-
ation and/or impartial due process hearings
and administrative appeals about the provi-
sion of early intervention services, or the
identification, evaluation, educational place-
ment of, and the FAPE provided to, such
children by the Department of Defense, in
accordance with 20 U.S.C. 921 et seq. and 1400
et seq.

B. Mediation

1. Mediation may be initiated by either a
parent or the Military Department con-
cerned, or the DoDDS to resolve informally a
disagreement on the early intervention serv-
ices for an infant or toddler or the identifica-
tion, evaluation, educational placement of,
or the FAPE provided to, a child age 3 to 21,
inclusive. The cognizant Military Depart-
ment, rather than the DoDDS, shall partici-
pate in mediation involving early interven-
tion services. Mediation shall consist of, but
not be limited to, an informal discussion of
the differences between the parties in an ef-
fort to resolve those differences. The parents
and the school or Military Department offi-
cials may attend mediation sessions.

2. Mediation must be conducted, at-
tempted, or refused in writing by a parent of
the infant, toddler, or child whose early
intervention or special education services
(including related services) are at issue be-
fore a request for, or initiation of, a formal
due process hearing authorized by this ap-
pendix. Any request by the DoDDS or the
Military Department for a hearing under
this appendix shall state how that require-
ment has been satisfied. No stigma may be
attached to the refusal of a parent to medi-
ate or to an unsuccessful attempt to medi-
ate.

C. Hearing Administration

1. The Defense Office of Hearings and Ap-
peals (DOHA) shall have administrative re-
sponsibility for the proceedings authorized
by sections D. through G. of this appendix.

2. This appendix shall be administered to
ensure that the findings, judgments, and de-
terminations made are prompt, fair, and im-
partial.

3. Impartial hearing officers who shall be
DOHA Administrative Judges, shall be ap-
pointed by the Director, DOHA, and shall be
attorneys in good standing of the bar of any
State, the District of Columbia, or a terri-
tory or possession of the United States who
are independent of the DoDDS or the Mili-
tary Department concerned in proceedings
conducted under this appendix. A parent
shall have the right to be represented in such
proceedings, at no cost to the Government,
by counsel, and by persons with special
knowledge or training with respect to the
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problems of individuals with disabilities. The
DOHA Department counsel normally shall
appear and represent the DoDDS in pro-
ceedings conducted under this appendix,
when such proceedings involve a child age 3
to 21, inclusive. When an infant or toddler is
involved, the Military Department respon-
sible under this Instruction for delivering
early intervention services shall either pro-
vide its own counsel or request counsel from
DOHA.

D. Hearing Practice and Procedure

1. Hearing

a. Should mediation be refused or other-
wise fail to resolve the issues on the provi-
sion of early intervention services to an in-
fant or toddler or the identification or eval-
uation of such an individual, the parent may
request and shall receive a hearing before a
hearing officer to resolve the matter. The
parents of an infant or toddler and the Mili-
tary Department concerned shall be the only
parties to a hearing conducted under this ap-
pendix.

b. Should mediation be refused or other-
wise fail to resolve the issues on the provi-
sion of a FAPE to a child with a disability,
age 3 to 21, inclusive, or the identification,
evaluation, or educational placement of such
an individual, the parent or the school prin-
cipal, for the DoDDS, may request and shall
receive a hearing before a hearing officer to
resolve the matter. The parents of a child
age 3 to 21, inclusive, and the DoDDS shall
be the only parties to a hearing conducted
under this appendix.

c. The party seeking the hearing shall sub-
mit a written request, in the form of a peti-
tion, setting forth the facts, issues, and pro-
posed relief, to the Director, DOHA. The pe-
titioner shall deliver a copy of the petition
to the opposing party (i.e., the parent or the
school principal, for the DoDDS, or the mili-
tary MTF commander, for the Military De-
partment), either in person or by first-class
mail, postage prepaid. Delivery is complete
on mailing. When the DoDDS or the Military
Department petitions for a hearing, it shall
inform the other parties of the deadline for
filing an answer under paragraph D.l.c. of
this appendix, and shall provide the other
parties with a copy of this part.

d. An opposing party shall submit an an-
swer to the petition to the Director, DOHA,
with a copy to the petitioner, within 15 cal-
endar days of receipt of the petition. The an-
swer shall be as full and complete as pos-
sible, addressing the issues, facts, and pro-
posed relief. The submission of the answer is
complete on mailing.

e. In 10 calendar days after receiving the
petition, the Director, DOHA, shall assign a
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hearing officer, who then shall have jurisdic-
tion over the resulting proceedings. The Di-
rector, DOHA, shall forward all pleadings to
the hearing officer.

f. The questions for adjudication shall be
based on the petition and the answer, if a
party may amend a pleading if the amend-
ment is filed with the hearing officer and is
received by the other parties at least 5 cal-
endar days before the hearing.

g. The Director, DOHA, shall arrange for
the time and place of the hearing, and shall
provide administrative support. Such ar-
rangements shall be reasonably convenient
to the parties.

h. The purpose of a hearing is to establish
the relevant facts necessary for the hearing
officer to reach a fair and impartial deter-
mination of the case. Oral and documentary
evidence that is relevant and material may
be received. The technical rules of evidence
shall be relaxed to permit the development
of a full evidentiary record, with the ‘“‘Fed-
eral Rules of Evidence” (Rules 1-1102) of 28
U.S.C., serving as a guide.

i. The hearing officer shall be the presiding
officer, with judicial powers to manage the
proceeding and conduct the hearing. Those
powers shall include the authority to order
an independent evaluation of the child at the
expense of the DoDDS or the Military De-
partment concerned and to call and question
witnesses.

j. Those normally authorized to attend a
hearing shall be the parents of the individual
with disabilities, the counsel and personal
representative of the parents, the counsel
and professional employees of the DoDDS or
the Military Department concerned, the
hearing officer, and a person qualified to
transcribe or record the proceedings. The
hearing officer may permit other persons to
attend the hearing, consistent with the pri-
vacy interests of the parents and the indi-
vidual with disabilities, if the parents have
the right to an open hearing on waiving in
writing their privacy rights and those of the
individual with disabilities.

k. A verbatim transcription of the hearing
shall be made in written or electronic form
and shall become a permanent part of the
record. A copy of the written transcript or
electronic record of the hearing shall be
made available to a parent on request and
without cost. The hearing officer may allow
corrections to the written transcript or elec-
tronic recording for conforming it to actual
testimony after adequate notice of such
changes is given to all parties.

I. The hearing officer’s decision of the case
shall be based on the record, which shall in-
clude the petition, the answer, the written
transcript or the electronic recording of the
hearing, exhibits admitted into evidence,
pleadings or correspondence properly filed
and served on all parties, and such other
matters as the hearing officer may include in
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the record, if such matter is made available
to all parties before the record is closed
under paragraph D.1.m. of this appendix.

m. The hearing officer shall make a full
and complete record of a case presented for
adjudication.

n. The hearing officer shall decide when
the record in a case is closed.

0. The hearing officer shall issue findings
of fact and render a decision in a case not
later than 50 calendar days after being as-
signed to the case, unless a discovery request
under section D.2. of this appendix, is pend-
ing.

2. Discovery

a. Full and complete discovery shall be
available to parties to the proceeding, with
the ‘“‘Federal Rules of Civil Procedure,”
Rules 26-37, codified at 28 U.S.C. serving as a
guide.

b. If voluntary discovery cannot be accom-
plished, a party seeking discovery may file a
motion with the hearing officer to accom-
plish discovery, provided such motion is
founded on the relevance and materiality of
the proposed discovery to the issues. An
order granting discovery shall be enforceable
as is an order compelling testimony or the
production of evidence.

c. A copy of the written or electronic tran-
scription of a deposition taken by the
DoDDS or the Military Department con-
cerned shall be made available free of charge
to a parent.

3. Witnesses; Production of Evidence

a. All witnesses testifying at the hearing
shall be advised that it is a criminal offense
knowingly and willfully to make a false
statement or representation to a Depart-
ment or Agency of the U.S. Government as
to any matter in the jurisdiction of that De-
partment or Agency. All witnesses shall be
subject to cross-examination by the parties.

b. A party calling a witness shall bear the
witness’ travel and incidental expenses asso-
ciated with testifying at the hearing. The
DoDDS or the Military Department con-
cerned shall pay such expenses when a wit-
ness is called by the hearing officer.

c. The hearing officer may issue an order
compelling the attendance of witnesses or
the production of evidence on the hearing of-
ficer’'s own motion or, if good cause be
shown, on motion of a party.

d. When the hearing officer determines
that a person has failed to obey an order to
testify or to produce evidence, and such fail-
ure is in knowing and willful disregard of the
order, the hearing officer shall so certify.

e. The party or the hearing officer seeking
to compel testimony or the production of
evidence may, on the certification provided
for in paragraph D.3.d. of this appendix, file
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an appropriate action in a court of com-
petent jurisdiction to compel compliance
with the hearing officer’s order.

4. Hearing Officer’s Findings of Fact and
Decision

a. The hearing officer shall make written
findings of fact and shall issue a decision set-
ting forth the questions presented, the reso-
lution of those questions, and the rationale
for the resolution. The hearing officer shall
file the findings of fact and decision with the
Director, DOHA, with a copy to the parties.

b. The Director, DOHA, shall forward to
the Director, DoDDS, or to the Military De-
partment concerned, and to the NAP or the
ICC, as appropriate, copies with all person-
ally identifiable information deleted, of the
hearing officer’s findings of fact and decision
or, in cases that are administratively ap-
pealed, of the final decision of the DOHA Ap-
peal Board.

c. The hearing officer shall have the au-
thority to impose financial responsibility for
early intervention services, educational
placements, evaluations, and related services
under his or her findings of fact and decision.

d. The findings of fact and decision of the
hearing officer shall become final unless a
notice of appeal is filed under section F.1.
The DoDDS or the Military Department con-
cerned shall implement a decision as soon as
practicable after it becomes final.

E. Determination Without Hearing

1. At the request of a parent of an infant,
toddler, or child age 3 to 21, inclusive, when
early intervention or special educational (in-
cluding related) services are at issue, the re-
quirement for a hearing may be waived, and
the case may be submitted to the hearing of-
ficer on written documents filed by the par-
ties. The hearing officer shall make findings
of fact and issue a decision in the period
fixed by paragraph D.1.0. of this appendix.

2. The DoDDS or the Military Department
concerned may oppose a request to waive
that hearing. In that event, the hearing offi-
cer shall rule on that request.

3. Documents submitted to the hearing of-
ficer in a case determined without a hearing
shall comply with paragraph D.1.h. of this
appendix. A party submitting such docu-
ments shall provide copies to all other par-
ties.

F. Appeal

1. A party may appeal the hearing officer’s
findings of fact and decision by filing a writ-
ten notice of appeal with the Director,
DOHA, within 5 calendar days of receipt of
the findings of fact and decision. The notice
of appeal must contain the appellant’s cer-
tification that a copy of the notice of appeal
has been provided to all other parties. Filing
is complete on mailing.
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2. Within 10 calendar days of filing the no-
tice of appeal, the appellant shall submit a
written statement of issues and arguments
to the Director, DOHA, with a copy to the
other parties. The other parties shall submit
a reply or replies to the Director, DOHA,
within 15 calendar days of receiving the
statement, and shall deliver a copy of each
reply to the appellant. Submission is com-
plete on mailing.

3. The Director, DOHA, shall refer the mat-
ter on appeal to the DOHA Appeal Board. It
shall determine the matter, including the
making of interlocutory rulings, within 60
calendar days of receiving timely submitted
replies under section F.2. of this appendix.
The DOHA Appeal Board may require oral
argument at a time and place reasonably
convenient to the parties.

4. The determination of the DOHA Appeal
Board shall be a final administrative deci-
sion and shall be in written form. It shall ad-
dress the issues presented and set forth a ra-
tionale for the decision reached. A deter-
mination denying the appeal of a parent in
whole or in part shall state that the parent
has the right under 20 U.S.C. 921 et seq. and
1400 et seq., to bring a civil action on the
matters in dispute in a district court of the
United States without regard to the amount
in controversy.

5. No provision of this Instruction or other
DoD guidance may be construed as confer-
ring a further right of administrative review.
A party must exhaust all administrative
remedies afforded by this appendix before
seeking judicial review of a determination
made under this appendix.

G. Publication and Indexing of Final Decisions

The Director, DOHA, shall ensure that
final decisions in cases arising under this ap-
pendix are published and indexed to protect
the privacy rights of the parents who are
parties in those cases and the children of
such parents, in accordance with DoD Direc-
tive 5400.111.

PART 58—HUMAN IMMUNO-
DEFICIENCY VIRUS (HIV-1)

Sec.

58.1 Purpose.

58.2 Applicability.

58.3 Definitions.

58.4 Policy.

58.5 Responsibilities.

58.6 Procedures.

APPENDIX A TO PART 58—ADMINISTRATION OF
OFFICER APPLICANTS

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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