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or subordination to such easements of
mortgages, deeds of trust, judgments,
vendors’ liens, taxes which are a lien,
whether or not presently due and pay-
able, and similar encumbrances will or-
dinarily be the same as for easements
costing in excess of $1,000.

(2) In unusual circumstances, these
requirements need not be applied if the
purchase price of the easement is insuf-
ficient to satisfy the liens and interest,
or the amount of such liens or interest
is small in comparision with the value
of the land in which the easement is
being acquired, and in comparison with
the cost of condemnation proceedings
to clear the title. In such cases, the Di-
vision or District Engineer (or the
Chief, Real Estate Division, if dele-
gated such authority) may waive such
title infirmities as he determines will
not interfere with the use of the ease-
ment by the Government or jeopardize
the interests of the United States: Pro-
vided:

(i) The easement deed contains a gen-
eral warranty covenant by the grantor
to satisfy all such unpaid taxes and
other liens and to warrant the title
against any encumbrances or interests
left outstanding.

(i) The Division or District Engineer
(or the Chief, Real Estate Division, if
delegated the authority) has deter-
mined that such outstanding liens, en-
cumbrances, or interest, if left out-
standing, will not interfere with the
Government’s use of the easement, or
will not jeopardize the interests of the
United States, and in his opinion the
title is sufficient. A certificate to this
effect should be attached to the Final
Title Assembly.

(c) Curative Action. (1) Curative ac-
tion will be initiated promptly in all
cases to eliminate all title defects or
encumbrances, except those which may
be administratively waived, those
which may be eliminated by the pay-
ment of money and cleared at the time
of closing, and those which may be
waived as hereinafter provided. Cura-
tive material need not be recorded,
however, until the closing of the trans-
action.

(2) AIll encumbrances, defects, out-
standing interests, and other matters
shown in the preliminary certificates
of title or interim binders, must be
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cured and eliminated before delivery of
the purchase check, except those of a
nature which have been waived as not
interfering with the Government’s use
of the easement or as not jeopardizing
the interest of the United States.

§644.70 Closing of cases.

(a) Closing and Settlement Officers.
Payment and closing of cases will be
initiated immediately upon completion
of curative action, by qualified Closing
Officers employed by the Corps of Engi-
neers. To be qualified, a Closing Officer
must be employed in the Real Estate
Division of a Division or District Of-
fice, or in a Real Estate Project or Sub-
office, in an Attorney-Advisor position,
or in a Realty Officer position if he is
a member in good standing of the Bar
of a State, Possession, or the District
of Columbia, and has been instructed in
Federal procedure and in the require-
ments for closing land acquisition
transactions by a Division or District
Closing Officer and has been approved
by the Division or District Engineer to
close land acquisition transactions
independently. It is no longer nec-
essary for Closing Officers to be indi-
vidually bonded. Contracting for clos-
ing services will require prior approval
of HQDA (DAEN-REA-P).

(b) Payment. Payment for land, or in-
terests therein, will be made from
funds available to the Division or Dis-
trict Engineer.

(c) General. The details of the closing
necessarily differ according to the
number of vendors and the outstanding
interests, the number and variety of
the encumbrances and title objections
to be met, and miscellaneous other de-
tails resulting from complications in
the particular title. Upon receipt of the
check and title papers, the Closing Of-
ficer will review the entire file relating
to the acquisition, fully acquaint him-
self with the terms and conditions of
the sale, and with the condition of the
title, and will ascertain whether there
are any special conditions to be per-
formed, or requirements to be met, on
the part of the landowner or the Gov-
ernment and what objections to the
title are to be eliminated before valid
title may vest in the United States.

(d) Curative Data. The Closing Officer
will determine the character and
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amount of all outstanding interests in,
liens on, or claims against the land,
which are to be satisfied out of the pur-
chase price, and see that necessary cu-
rative action has been taken and cura-
tive data obtained to cure all defects in
and meet all objections to the title. If
the title evidence consists of a certifi-
cate of title of a title company, or a
title guarantee policy, approval of the
curative material, obtained to elimi-
nate the title objections, must be ob-
tained from the title company.

(e) Continuation of Title Search. The
Closing Officer will satisfy himself that
no change has occurred in the land
records from the date of the prior cer-
tification which will adversely affect
the title to the real estate interest
being acquired by the United States.
Where deemed appropriate because of
the complexities of the title, the
amount of the purchase price, or other
reason, the local representative of the
title company or the abstracter will be
requested to examine the title records
for the purpose of making this deter-
mination, and a continuation of the
title evidence should be obtained, if
considered necessary. Otherwise, the
interim title search may be made by
the Closing Officer.

(1) If no adverse change in the status
of title has occurred since the date of
the preliminary or the latest certifi-
cation of the title by the abstracter or
the title company, as the case may be,
the Closing Officer will proceed to
close the case.

(2) In case of change in ownership
during the period, the Closing Officer
will order a continuation of the ab-
stract or an intermediate certificate of
title or interim binder, as the case may
be, and take such action as necessary
to cure the title.

(f) Payment and Closing Sheet. ENG
Form 1566, Payment and Closing Sheet
and Receipt for United States Treas-
urer’s Check, covering all charges to be
eliminated by payment of money to be
deducted from the purchase money
check, will be prepared in advance of
closing. This sheet will show, in detail,
all disbursements of the purchase
money, including all amounts to be ex-
pended for satisfaction of:

(1) Taxes and assessments.
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(2) Outstanding
and Federal.

(3) Mortgages, deeds of trust, and
other liens.

(4) Amounts received under any con-
tract or bond.

(5) Landowner’s balance after all
charges are deducted from the purchase
price.

(g) Division or District Inspection of
Premises. The Closing Officer or other
authorized Division or District em-
ployee will personally make an inspec-
tion of the premises to ascertain
whether any person is occupying the
property in whole or in part.

(1) The Closing Officer or an author-
ized Division or District employee will
prepare ENG Form 798, Certificate of
Inspection and Possession.

(2) If any person other than the ven-
dor is found in possession, the Closing
Officer will secure a disclaimer on ENG
Form 1290, Disclaimer. The disclaimer
will be modified to make allowance of
any provision in the offer to sell per-
mitting possession after closing.

(3) The Closing Officer or an author-
ized Division or District employee will
check to determine that the buildings,
improvements, and crops listed on the
appraisal report are still on the land
being conveyed. Where buildings, im-
provements, and crops have been re-
served by the landowner, it will be de-
termined that only the items reserved
have been removed. Whenever posses-
sion of land is surrendered to the Gov-
ernment before the time of payment
and closing, and immediate inspection
and report ENG Form 1567, Report on
Vacation of Property, will have been
made. The Closing Officer may rely
upon this report for the inspection re-
quired in the first part of this para-
graph unless he is aware of cir-
cumstances which would make a sup-
plemental inspection and report prop-
er. If no such inspection and report
have been made and possession has
been surrendered to the Government,
the inspection and report must be
made at this time.

(4) The Closing Officer or an author-
ized Division or District employee will
determine whether there have been re-
pairs or improvements to or construc-
tion on the premises which might give
rise to mechanics liens.

judgments—State
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(5) The ENG Form 798 will be exe-
cuted and placed with the title papers.
If executed by an employee other than
the Project Manager or Closing Officer,
it must be approved by the Project
Manager or Closing Officer, to indicate
that the Project Manager or Closing
Officer has authorized the employee
signing the certificate to make the in-
spection and is satisfied it has been
properly done.

(h) Deed to the United States. (1) The
deed to the United States will be draft-
ed in accordance with the ‘“‘Standards
for the Preparation of Title Evidence
in Land Acquisition by the United
States,” issued by the Department of
Justice in 1970.

(2) Where the landowner’s name ap-
pears in various forms among the title
papers, full use will be made of the
“‘also known as’’ clause in identifying
the grantor in the deed to the United
States.

(3) The deed shall contain a quit-
claim clause by which the grantor quit-
claims to the United States all right,
title, and interest which the grantor
may have in the banks, beds, and wa-
ters of any streams bordering the said
land to be conveyed, and also all inter-
est in alleys, roads, streets, ways,
strips, gores, or railroad rights-of-way
abutting or adjoining said land and in
any means of ingress or egress appur-
tenant thereto.

(4) Recording fees, transfer taxes, and
similar expenses incidental to con-
veying real property to the United
States; penalty costs for prepayment of
any preexisting recorded mortgage en-
tered into in good faith encumbering
such real property; and the pro rata
portion of real property taxes paid
which are allocable to a period subse-
quent to the date of vesting title in the
United States, or the effective date of
possession of such real property by the
United States, whichever is the earlier,
shall be paid by the Government pursu-
ant to authority of section 303, Pub. L.
91-646, approved January 2, 1971.

(i) Satisfaction of Liens and Encum-
brances. All mortgages, deeds of trust,
judgments, mechanics liens, and simi-
lar encumbrances will be satisfied and
released or discharged of record. In the
acquisition of easements, liens and en-
cumbrances should be satisfied, re-

32 CFR Ch. V (7-1-99 Edition)

leased or subordinated to the Govern-
ment’s easement, except as provided in
§644.69(a) or unless administratively
waived under §644.69(c).

(J) Payments to Tenants and Lessees.
Amounts due lessees, or other tenants,
under ENG Form 1564, Consent to Offer
to Sell, will be paid from the purchase
price or by the landowner direct. In ei-
ther case, proper receipts and releases
will be obtained.

(k) Satisfaction and Release of Liens of
Taxes and Assessments. (1) Except as
provided in §644.69(b) and paragraph
(k)(6) of this section, all taxes and as-
sessments which, under the law of the
State where the land is located, are a
lien on the property as of the date of
the delivery and recordation of the
deed to the United States must be paid
at or before closing, unless provision
for their payment is made as follows:

(i) Where closing takes place before
the completion of the assessment and
levy of the taxes necessary to the de-
termination of the amount of the
taxes, or before the taxes are due and
payable, a sufficient sum will be with-
held from the purchase price to satisfy
such taxes when the amount is later
determined or they later become due
and payable. In cases where the
amount of taxes has not been deter-
mined, an estimate will be made, after
consultation with the assessor and con-
sideration of the amount of taxes paid
on the land for the preceding year. The
amount withheld should be at least 20
percent in excess of the amount of
taxes assessed against the property for
the preceding year.

(ii) If the taxes are not due and pay-
able under State law, though the
amount has been determined at the
time of closing, payment will not be
made to the collector or other official
charged with the collection of taxes,
unless he has authority to accept pay-
ment and receipt for them in advance
of the due date.

(2) Funds withheld for the payment
of taxes will be transmitted promptly
to the Division or District Engineer in
the form of cashier’s check or money
order payable to the Treasurer of the
United States, unless the taxes are
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paid or held in escrow by the title com-
pany. The Closing Officer, in transmit-
ting such payments, must clearly iden-
tify, by name, the vendor from whom
the tax money was withheld, and must
identify the land for which the taxes
were withheld by its tract number in
the project. He must also identify the
taxes for payment of which the money
has been withheld by specifying the
type of taxes, such as county, city, or
school. He will set forth the year each
became or becomes due and fully ex-
plain the manner in which payment or
withholding has been handled in order
that proper payment will be effected by
the Division or District Engineer when
the taxes are due and payable. Any bal-
ance of the amount withheld and not
needed to satisfy the taxes will be re-
funded to the grantor.

(3) Where payment of the taxes is not
possible at the time of closing and
funds are withheld for this purpose, the
Closing Officer will immediately notify
the local tax official that title to the
particular tract has been conveyed to
the United States and that funds have
been withheld for the payment of
taxes, specifying the taxes for which an
amount has been withheld and stating
that such funds are in the custody of
the Division or District Engineer. In
giving such notice, he will use ENG
Form 894, Notice to Tax Official.

(4) When the taxes become due and
payable, the Division or District Engi-
neer will pay such taxes from the funds
withheld from the purchase price. Any
excess between the amount of taxes ac-
tually paid and the amount withheld
will be refunded to the grantor by the
Division or District Engineer. Refund
checks will be transmitted to the
grantor only after it has been defi-
nitely determined that all taxes which
were liens on the tract are shown as
satisfied on the books of the tax col-
lector. This is necessary to avoid the
possibility of a refund being made be-
fore satisfaction of all tax liens. The
tax receipt should be forwarded to
HQDA (DAEN-REP-S) WASH DC 20314
for filing with the original title papers.

(5) Where the evidence of title con-
sists of certificates of title or title in-
surance, and funds are withheld for
payment of taxes, the amount so with-
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held may be turned over to the title
company, provided:

(i) The title company is financially
responsible and will agree to issue a
final certificate of title or title policy
in which no tax liens or unpaid taxes
will be noted or, if noted, will be fol-
lowed by the statement:

For the payment of which provision has
been made by deposit of a sufficient sum
with this company.

(i) The title company will enter into
an escrow agreement with the grantor
to hold such sum for the satisfaction of
the taxes when they become due, and
to return to the grantor any excess re-
maining after their payment.

(6) Agreements have been reached
with the Department of Justice that,
in the acquisition of easements, the
following will apply:

(i) No provision need be made for the
payment of taxes which are a lien but
are not due and payable, provided that
the purchase price of the easement, in-
cluding severance damage, is not in ex-
cess of 50 percent of the reasonable
value of the entire contiguous property
of the vendor. In the event the value of
the easement has been determined by a
“before and after” appraisal, the
amount of the “‘after’” appraisal will be
utilized in making the necessary deter-
mination. In the event no such ap-
praisal has been made, it will not be
necessary to prepare a complete ap-
praisal of the value of the contiguous
property. In lieu thereof, a memo-
randum estimate by a qualified ap-
praiser (staff or contract) will be ob-
tained and placed in the tract file. In
either case, the appropriate informa-
tion will be inserted on ENG Form 3536,
Statement Concerning Outstanding En-
cumbrances.

(i) It will not be necessary to with-
hold funds for payment of current
taxes which are due and payable, if the
purchase price of the easement is insuf-
ficient to pay such taxes. In such case,
Item 4 of ENG Form 3536 and the third
block of that form will be completed.

(iii) ENG Form 3536 will be signed by
the Closing Officer and the original
will appear as a separate document in
the Final Title Assembly.

(I) Payment and Recordation of Deed.
(1) No disbursement of the purchase
price shall be made until:
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(i) A duly executed deed has been ac-
cepted;

(i) All outstanding charges, liens, or
encumbrances on the land have been
satisfied and discharged, or a sufficient
sum has been withheld from the pur-
chase price to satisfy and discharge
such charges, liens and encumbrances;
and

(iii) The title is sufficient for the
purposes for which it is being acquired,
and all objections thereto have been
eliminated or administratively waived
in writing.

(2) When the requirements of para-
graph (I)(i) of this section have been
satisfied, the balance of the purchase
price shall be delivered to the land-
owners.

(3) The deed and all instruments
which release liens or encumbrances on
the property shall be promptly re-
corded.

(m) Closing of Easements Acquisitions—
(1) Easement Costing in Excess of $1,000.
Closing requirements and procedures
with respect to easements costing in
excess of $1,000 are the same as in fee
acquisitions, except as to mortgages,
deeds of trust, judgments, vendors’
liens, and similar title infirmities
(8644.69(a)), and as to taxes which are
liens but which are not due and pay-
able (paragraph (k)(6) of this section).

(2) Easements Costing Not in Excess of
$1,000. Closing requirements and proce-
dures with respect to easements cost-
ing not in excess of $1,000 are the same
as a fee acquisition except that title
infirmities may be waived as provided
in §644.69(b).

(n) Payment and Closing Under Power
of Attorney. Where the landowner is un-
able or unwilling to be present person-
ally or to pay from his own funds the
amount necessary to satisfy all encum-
brances and expenses, the following
steps may be taken:

(1) Obtain a power of attorney from
the landowner. Standard Form 232,
Power of Attorney by Individual for
the Collection of a Specified Check
Drawn on the United States Treasury,
will be used. If the landowner is a cor-
poration, Standard Form 236, Power of
Attorney by a Corporation for the Col-
lection of a Specified Check Drawn on
the Treasurer of the United States, and
Standard Form 237, Resolution by Cor-
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poration Conferring Authority Upon an
Officer to Execute a Power of Attorney
for the Collection of Checks Drawn on
the Treasurer of the United States, will
be used. The power of attorney will be
drawn in favor of the Closing Officer
making the payment and closing. Im-
mediately after the post office address
of the Closing Officer, the following
will be inserted, ‘“Agent for the Dis-
bursing Officer.”” This insertion must
be initialed by the person(s) executing
the power of attorney. (Above forms
are available through the local GSA
Regional Office.)

(2) Obtain from the landowner ENG
Form 1569, Order to Disburse Under
Power of Attorney. It will be noted
that this form specifically recites
types of indebtedness or expense, the
names of the persons to be paid under
the power of attorney, and the esti-
mated, but not necessarily the exact,
amounts thereof. It is important that
all items (including cost of revenue
stamps, recordation fees for curative
material, and bank service charges) be
itemized on the form.

(3) The Closing Officer then will take
the necessary action for and on behalf
of the landowner to discharge the in-
debtedness and pay expenses under the
ENG Form 1569.

(4) If it is possible to have all inter-
ested parties, other than the land-
owner, present at one time and to
make all payments simultaneously, a
round table closing will be conducted.
The Closing Officer, under the power of
attorney and order to disburse, will en-
dorse and cash the Treasurer’s check
and will make the individual disburse-
ments in actual cash.

(5) If it is possible to determine defi-
nitely all items of payment simulta-
neously, but it is not possible to have
all interested parties present at one
time, the Closing Officer will, under
the power of attorney and order to dis-
burse, endorse and cash the Treasurer’s
check, obtain separate cashier’s checks
for all items of payment (including the
bank services charge for the issuance
of such checks), and deliver the checks.

(6) Where it is not possible to deter-
mine definitely all items of payment
simultaneously, the Closing Officer,
under power of attorney and order to
disburse, will endorse and cash the

158



Department of the Army, DoD

Treasurer’s check and will obtain sepa-
rate cashier’s checks for all items of
payment for which disbursements may
be properly made and for any balance
representing the total of any items, the
amounts of which cannot be definitely
determined; in other words, for the res-
idue of the amount of the United
States Treasurer’s check. In every in-
stance, the cashier’s checks will be
drawn to provide for endorsement by
the Closing Officer or landowner as
later determined to be appropriate.

(7) Curative material which requires
recordation will be recorded for and on
behalf of the landowner and will then
be placed with the title papers.

(8) The usual tax receipts, mortgage
releases, judgment satisfactions, etc.,
will be obtained for each monetary en-
cumbrance which has been discharged.
These instruments will be placed with
the title papers, unless the landowner
wishes to retain them.

(9) Separate receipts on ENG Form
1571, Receipt for Payment Under Power
of Attorney, must be obtained for each
disbursement made under the power of
attorney and order to disburse, includ-
ing a receipt for the balance of the pur-
chase price paid to the landowner. One
copy of such receipt will be placed in
the project files.

(10) The Closing Officer will prepare
an original and two copies of ENG
Form 1570, Report of Disbursement
Under Power of Attorney, showing the
exact amount of each disbursement
made under the power of attorney and
order to disburse. The Closing Officer
will prepare an original and two copies
of appropriate certification thereon.
The original and two copies will be
signed by the landowner, who will re-
tain one copy. The Closing Officer will
place one copy in the files of the
project office and will place the origi-
nal with the title papers. The separate
receipts on ENG Form 1571 for each dis-
bursement made will be attached to
the original ENG Form 1570.

(o) Procurement of Check. (1) After ac-
ceptance and distribution of the offer
assembly and the acquisition is ready
for closing, the following instruments
and supporting data will be trans-
mitted to the Finance and Accounting
Officer for scheduling of SF 1166,

§644.70

Voucher and Schedule of Payments,
and issuance of check:

(i) Two true copies of the preliminary
opinion of the Attorney General, where
required; or

(if) Two true copies of a preliminary
certificate of title or title guarantee
policy where the preliminary opinion
of the Attorney General is not re-
quired; or

(iii) Two copies of ENG Form 909, At-
torney’s Preliminary Certificate of
Title, in easements acquisition which
cost less than $1,000; and

(iv) Two true copies of other sup-
porting data evidencing amount due
and payable, such as statement of clos-
ing attorney; and

(v) Two true copies of the offer as-
sembly or deed executed by the vendor,
if offer form has not been utilized.

(2) The following statement, appro-
priately modified, signed by the Chief,
Real Estate Division, may be trans-
mitted in lieu of the above listed cer-
tificates:

I certify that the check requested hereby is
to pay an obligation of the United States as
reflected on the attached (Offer to Sell)
(easement or deed). | further certify that the
parties signatory to this document and
shown on the voucher as payees are the same
parties reflected in a preliminary certificate
of title issued by the Title Com-
pany in the possession of the Real Estate Di-
vision of this office. The completion of the
transaction will be in accordance with exist-
ing regulations pertaining to the closing of
real estate acquisitions.

The landowner’s signature on a vouch-
er is not necessary. On payments in-
volving civil funds, paragraph 3-7g, ER
37-2-10, will be followed.

(p) Procedure After Payment. When the
above closing requirements have been
met, the Closing Officer will:

(1) Immediately order a final con-
tinuation of the type of title evidence
which has been contracted for. The
final title evidence must be dated as of
the date of recordation of the deed to
the United States, or a subsequent
date, to show a valid title vested in the
United States of America subject only
to those title defects which have been
administratively waived or to those
liens and encumbrances for which suffi-
cient funds were withheld from the
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purchase price to satisfy and discharge
them.

(2) Check carefully ENG Form 1566,
Payment and Closing Sheet and Re-
ceipt for United States Treasurer’s
Check, to see that funds have been
properly disbursed.

(3) Review the continued abstract,
final certificate of title, or title insur-
ance policy, as soon as they are pre-
pared and determine that the proper
preliminary and final title evidence
and related papers on the case have
been completed in proper order. There-
upon a Final Title Opinion will be pre-
pared.

(4) Transmit as the Final Title As-
sembly to HQDA (DAEN-REA-P)
WASH DC 20314, the Final Title Opin-
ion, title evidence and related papers.
This Final Title Assembly must be
chronologically arranged and securely
fastened for permanent filing, and
should include the following:

(i) Abstract of title, properly contin-
ued through time of closing; or pre-
liminary, intermediate, and original of
final certificate of title; or interim
binder and original of the Title Guar-
antee (Insurance) Policy.

(if) Curative instruments and mate-
rial pertaining to title defects appear-
ing in the abstract, the final certificate
of title, or the title guarantee or insur-
ance policy.

(iii) Deed to the United States, exe-
cuted, stamped, acknowledged, and re-
corded.

(iv) Copy of the accepted offer to sell
(ENG Form 42 or ENG Form 2970).

(v) Completed ENG Form 798.

(vi) Completed ENG Form 1566.

(vii) Statement regarding payment of
taxes or amount withheld to pay the
taxes.

(viii) Where required, completed ENG
Form 1290.

(ix) If the power of attorney proce-
dure is followed, power of attorney on
proper Department of the Treasury
Form and completed ENG Forms 1569
and 1571.

(x) Certified copy of any waiver letter
or certificate.

(xi) Any other papers relating to the
title or closing of the case.
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(xii) An additional copy of the deed
and the Attorney’s Final Title Opinion
for review by the Attorney General.

(5) A copy of the executed and re-
corded deed will be retained by the Di-
vision or District Engineer for the proj-
ect files.

(6) Similar action will be taken by
the Closing Officer in acquisition of
easements costing not in excess of
$1,000.

§644.71 Final Title Assembly.

(a) Disposition of Final Title Assem-
blies. The final title opinion and related
papers will be forwarded to HQDA
(DAEN-REA-P) WASH DC 20314 for re-
view and disposition. In addition, cop-
ies of deeds and related papers in acqui-
sitions for the Strategic Petroleum Re-
serve Program of the Department of
Energy will be forwarded to: Depart-
ment of Energy, Strategic Petroleum
Reserve Project Management Office,
900 Commerce Road East, New Orleans,
Louisiana 70123.

(b) Division/District Files. True copies
will be retained for Division or District
files.

§644.72 Transfer to Condemnation.

(a) Transfer of Tracts from Purchase to
Condemnation. If at any time, in the
course of acquisition by purchase, it
becomes apparent that title clearance
and closing cannot be completed within
60 days of the offer to sell, action will
immediately be taken to acquire the
land by condemnation in order to make
funds available to the landowner.

(b) Contents of Letter of Submittal. In
such cases the letter of submittal will
contain or be accompanied by:

(1) All title evidence.

(2) An analysis of the title defects
and a statement of the attempts which
have been made to cure the defects.

(3) A statement of the attempts to
have the title infirmities waived by the
title company and the reasons for re-
fusal; or

(4) The curative material which has
been obtained to remedy the infir-
mities; and

(5) Two copies of the offer to sell
from the apparent owners.
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