Department of the Army, DoD

ACQUISITION BY PURCHASE, DONATION,
AND TRANSFER

8§644.81 General.

Sections 644.81 through 644.88 de-
scribe the procedures of the Corps of
Engineers relating to the acquisition of
land and interests therein for both
military and civil works projects by
purchase, donation and transfer.

(a) Applicability. These sections are
applicable to all Division and District
Engineers having real estate respon-
sibilities.

(b) Acquisition Authority—(1) Limita-
tion. Acquisition of land for use by the
United States requires express author-
ization (10 U.S.C. 2676, 41 U.S.C. 14).

(2) Military. Title 10 U.S.C. 2571 au-
thorizes transfer of real property be-
tween Defense elements without com-
pensation if the Secretaries approve.
Title 10 U.S.C. 2662 provides that acqui-
sition of fee title or transfer of real
property owned by the United States to
another Federal agency, military de-
partment or a state must be reported
to the Committees on Armed Services
of the Senate and House of Representa-
tives if the estimated value is more
than $50,000 and the transaction may
not be consummated until after 30 days
have expired from the date the report
is submitted to the Committees. Title
10 U.S.C. 2663 provides for acquisition
by the Secretary of a military depart-
ment during time of war or when war is
imminent of any interest in land, in-
cluding temporary use, required for a
Defense installation, munitions plant
or power plant for production of muni-
tions, through negotiation and pur-
chase, by condemnation or by gift.
Title 10 U.S.C. 2672 provides that the
Secretary of a military department
may acquire any interest in land, in-
cluding temporary use, by gift, pur-
chase, exchange of United States
owned land or otherwise, that he or his
designee determines is needed in the
interest of national defense and does
not cost more than $50,000 exclusive of
administrative costs or the amounts of
deficiency judgments.

(3) Civil Works. Acquisition of real
property for civil works projects for
which provision has been made by law
is authorized in 33 U.S.C. 591-595a and
701. As in the case of military projects,

§644.82

the Secretary of the Army is also au-
thorized to accept donations of lands
and materials required for civil works
projects.

(c) Rights-of-Entry. Rights-of-entry
for construction may be obtained by
the Division or District Engineer, after
he has been authorized by the Chief of
Engineers to acquire the land, pending
completion of acquisition by purchase
or the filing of condemnation pro-
ceedings with declaration of taking. In
the event the landowner will not volun-
tarily grant a right-of-entry, an ap-
praisal of the required interest should
be made and negotiations conducted on
the basis thereof. If the negotiations
are not successful, a declaration of tak-
ing should be submitted to acquire the
necessary rights. The same procedure
will be used for acquiring rights-of-
entry for other purposes, such as sur-
vey and exploration.

§644.82 Prerequisites to acquisition.

(a) Authority to Begin Acquisition. Ac-
tion to acquire a tract of land will not
be initiated until the Real Estate De-
sign Memorandum (for all projects ex-
cept military) or Real Estate Planning
Report (for Army, other than Civil
Works, and Air Force projects) is ap-
proved and specific authorization of
the Chief of Engineers, or the appro-
priate Air Force Regional Civil Engi-
neer (AFRCE), to proceed with the ac-
quisition of the project is received by
the Division and District Engineer and
funds have been made available. Upon
such approval, the Division or District
Engineer is authorized to initiate ac-
tion for the acquisition of the estate
approved for the particular project in
accordance with the procedures herein-
after set forth.

(b) Tract Description. Authority to
initiate engineering planning of a proj-
ect will state the mapping procedures
provided for in Chapter 3, ER 405-1-12.
It is necessary that land requirements
be determined, that the various tracts
be identified by ownership, and that ac-
curate tract descriptions be developed.
Tract ownership data may be developed
by Division or District personnel from
the local land records or procured by
contract from a qualified local Govern-
ment official, abstractor or title com-
pany representative.
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(c) Title Evidence. With approval to
proceed with acquisition, title evidence
contracts can be initiated. The proce-
dures for obtaining title evidence are
covered in §§644.61 through 644.72. Pre-
liminary title evidence to confirm own-
ership and status of the title is pre-
requisite to negotiating for acquisition
of the land or interests therein.

(d) Appraisals. Concurrently with the
procurement of title evidence, the ap-
praisal of the land should begin. The
appraisal, when approved, forms the
basis for the determination of fair mar-
ket value which will not be less than
the approved appraised value. The ap-
praisal procedures are covered in Sub-
part B. Normally, one appraisal per
tract (ownership) will be obtained;
however, in unusual cases such as
those which involve novel, unique or
controversial appraisal concepts, there
is no objection to obtaining more than
one appraisal covering the same tract
if considered advisable by the Division
or District Engineer. When fee tracts
are acquired by eminent domain proce-
dures, where the value of the property
is between $50,000 and $100,000, only one
appraisal need be provided to the De-
partment of Justice so long as it is a
contract appraisal; two appraisals will
be provided for values exceeding
$100,000. Easement tracts acquired by
eminent domain procedures, in excess
of $50,000, will require two appraisals.
At least one of the two appraisals must
be made by a contract appraiser. Gen-
erally, in these cases, the second ap-
praisal is procured only after negotia-
tions indicate that agreement on price
cannot be reached and that acquisition
by condemnation will be required. The
second appraisal will be procured in
order that the Corps can take advan-
tage of any negotiating flexibility that
the second appraisal may afford in
order to preclude court action. It is
also necessary that the appraisals be
relatively current in point of time (not
to exceed six months) since dependent
upon the real estate activity and de-
gree of stability of the local economy,
significant changes may take place in
relatively short periods of time.

(e) Environmental Considerations.
Paragraph D3, Attachment 1 to Enclo-
sure 1, DOD Directive 6050.1, dated
March 19, 1974, subject: ‘“Environ-
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mental Considerations in DOD Ac-
tions,” requires close environmental
scrutiny of real estate acquisitions,
disposals and outgrants to determine if
said actions constitute a ‘“Major Ac-
tion Significantly Affecting the Qual-
ity of the Human Environment
(MASAQHE).” If the action is deter-
mined to be a MASAQHE, then an envi-
ronmental impact statement is re-
quired. Paragraph D3 is quoted here for
ready reference:

D. Certain types of actions require close
environmental scrutiny because of the possi-
bility that they may either affect the qual-
ity of the environment or create environ-
mental controversy. It may be desirable in
such cases to have a complete presentation
of the environmental aspects of the proposed
action available for any interested party.
For these reasons, consideration shall be
given to documenting the environmental ef-
fect of the following types of actions in writ-
ing: (The written environmental assessment
need not be elaborate for actions in which it
is readily determinable that the impact
would not be significant; however, negative
declarations must be supported by written
environmental assessments which generally
meet the EIS format requirements.)

* * * * *
3. Real estate acquisition, disposal and
outgrants.
* * * * *

§644.83 Negotiations.

(a) Acquisition Objectives. The objec-
tive of a land acquisition program is to
acquire land at a price that will afford
each landowner his constitutional
guarantee of ‘‘just compensation’ as
that term has been defined by Federal
judicial decisions. The Government
must never pay less than just com-
pensation unless a gift is intended. In
eminent domain proceedings, the just
compensation due a landowner is deter-
mined judicially by court award or by
settlement prior to trial; in a purchase
case, it is determined by negotiations
leading to a satisfactory price and
agreement with the landowner. While
it is recognized that an appraisal is
only an informed opinion and does not
establish or determine just compensa-
tion, it is also recognized that, in nego-
tiating for the purchase of land, an ap-
praisal is the best and sometimes the
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