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(4) Information of a speculative, ten-
tative, or evaluative nature on pro-
posed plans to procure, lease, or other-
wise acquire and dispose of materials,
real estate, facilities, or functions,
when such information would provide
undue or unfair competitive advantage
to private personal interests or would
impede legitimate government func-
tions.

(5) Trade secret or other confidential
research development, or commercial
information owned by the Government,
where premature release is likely to af-
fect the Government’s negotiating po-
sition or other commercial interests.

(6) Records that are exchanged
among agency personnel and between
Department of the Navy, Department
of Defense, or other agencies in prepa-
ration for anticipated administrative
proceeding by an agency or litigation
before any federal, state, or military
court, as well as records that qualify
for the attorney-client privilege.

(7) Portions of official reports of in-
spection, reports of the Inspector Gen-
erals, audits, investigations, or surveys
pertaining to safety, security, of the
internal management, administration,
or operation of one or more naval ac-
tivities, when these records have tradi-
tionally been treated by courts as priv-
ileged against disclosure in litigation.

(8) Computer software meeting the
standards of § 701.3(b)(3) which is delib-
erative in nature, the disclosure of
which would inhibit or chill the deci-
sion making process. In that situation,
the use of software must be closely ex-
amined to ensure its deliberative na-
ture.

(9) Planning, programming, and
budgetary information which is in-
volved in the defense planning and re-
source allocation process.

(b) If any such intra- or interagency
record or reasonably segregable portion
of such record would be made available
routinely through the ‘‘discovery proc-
ess’’ (the legal process by which liti-
gants obtain information from each
other relevant to the issues in a trial
or hearing) in the course of litigation
with Department of the Navy, such
record, should not be withheld even
though discovery has not been sought
in actual litigation. If, the information
could only be made available through

the discovery process by special order
of the court based on the needs of a
litigant balanced against the interests
of the Department of the Navy in
maintaining its confidentiality, the
record or document need not be made
available under this instruction. Con-
sult with legal counsel to determine
whether exemption (b)(5) material
would be routinely made available
through the discovery process.

(c) Intra- or interagency memoranda
or letters that are factual, or those
reasonably segregable portions that are
factual, are routinely available
through ‘‘discovery’’ and shall be made
available to a requester, unless the fac-
tual material is otherwise exempt from
release, inextricably intertwined with
the exempt information, so fragmented
as to be uninformative, or so redundant
of information already available to the
requester as to provide no new sub-
stantive information.

(d) A direction or order from a supe-
rior to a subordinate contained in in-
ternal communication cannot be with-
held from a requester if it constitutes
policy guidance or a decision, as distin-
guished from a discussion of prelimi-
nary matters or a request for informa-
tion or advice that would compromise
the decision-making process.

(e) An internal communication on a
decision subsequently made a matter of
public record must be made available
to a requester when the rationale for
the decision is expressly adopted or in-
corporated by reference in the record
containing the decision.

§ 701.28 Exemption (b)(6).

Information in personnel and medical
files, and similar files, that if disclosed
to the requester would result in a
clearly unwarranted invasion of per-
sonal privacy. Release of information
about an individual contained in a Pri-
vacy Act (PA) system of records that
would constitute a clearly unwarranted
invasion of privacy is prohibited, and
could subject the releaser to civil and
criminal penalties.

(a) Examples of files other than per-
sonnel and medical files containing
similar personal information include:

(1) Those compiled to evaluate or ad-
judicate the suitability of candidates
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for civilian employment or member-
ship in the Armed Forces, and the eli-
gibility of individuals (civilian, mili-
tary, or contractor employees) for se-
curity clearances, or for access to par-
ticularly sensitive classified informa-
tion.

(2) Files containing reports, records,
and other material pertaining to per-
sonnel matters in which administrative
action, including disciplinary action,
may be taken.

(b) Home addresses are normally not
releasable without the consent of the
individuals concerned. In addition, lists
of Department of the Navy military
and civilian personnel’s names and
duty addresses who are assigned to
units that are sensitive, routinely
deployable, or stationed in foreign ter-
ritories can constitute a clearly unwar-
ranted invasion of personal privacy.

(1) Privacy interest. A privacy inter-
est may exist in personal information
even though the information has been
disclosed at some place and time. If
personal information is not freely
available from sources other than the
Federal Government, a privacy interest
exists in its nondisclosure. The fact
that the Federal Government expended
funds to prepare, index and maintain
records on personal information, and
the fact that a requester invokes FOIA
to obtain these records indicates the
information is not freely available.

(2) Published telephone directories,
organizational charts, rosters and simi-
lar materials for personnel assigned to
units that are sensitive, routinely
deployable, or stationed in foreign ter-
ritories are withholdable under exemp-
tion (b)(6).

(c) This exemption is relevant to a
request for information that is inti-
mate to an individual or that possibly
could have adverse effects upon that
individual or his or her family if dis-
closed. Subpart F of this Part 701 lists
several examples of non-derogatory in-
formation about the official character
of a naval member or employee that
can routinely be disclosed to a member
of the public without constituting a
clearly unwarranted invasion of per-
sonal privacy of the individual con-
cerned.

(d) Individuals’ personnel, medical,
or similar files may be withheld from

them or their designated legal rep-
resentative only to the extent consist-
ent with PA.

(e) When determining whether a re-
lease is ‘‘clearly unwarranted,’’ the
public interest in release must be bal-
anced against the sensitivity of the pri-
vacy interest threatened. For example,
lists of names and duty addresses of
Department of the Navy personnel (ci-
vilian and military) assigned to units
that are sensitive, routinely
deployable, or stationed in foreign ter-
ritories must be withheld because re-
lease could aid in the targeting of De-
partment of the Navy employees and
their families by terrorists. See para-
graph (p) of § 701.8 regarding requests
for mailing lists.

(f) When withholding information
solely to protect the personal privacy
of the subject of the record, informa-
tion should not be withheld from that
individual or from his or her des-
ignated representative. The personal
privacy of others discussed in that
record may constitute a basis for delet-
ing reasonably segregable portions of
the record even when providing it to
the subject of the record. This exemp-
tion shall not be exercised in an at-
tempt to protect the privacy of a de-
ceased person but may be used to pro-
tect the privacy of the deceased per-
son’s family.

(g) Individual’s personnel, medical,
or similar file may be withheld from
them or their designated legal rep-
resentative only as consistent with
SECNAVINST 5211.5C, ‘‘Personal Pri-
vacy and Rights of Individuals Regard-
ing Records Pertaining to Them-
selves.’’

(h) A clearly unwarranted invasion of
the privacy of the persons identified in
a personnel, medical, or similar record
may constitute a basis for deleting
those reasonably segregable portions of
that record, even when providing it to
the subject of the record. When with-
holding personal information from the
subject of the record, legal counsel
should first be consulted.

§ 701.29 Exemption (b)(7).

Records or information compiled for
law enforcement purposes, (i.e., civil,
criminal, or military law, including
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