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(b) Function. The Board is not an in-
vestigative body. Its function is to con-
sider applications properly before it for
the purpose of determining the exist-
ence of error or injustice in the naval
records of current and former members
of the Navy and Marine Corps, to make
recommendations to the Secretary or
to take corrective action on the Sec-
retary’s behalf when authorized.

(c) Jurisdiction. The Board shall have
jurisdiction to review and determine
all matters properly brought before it,
consistent with existing law.

§ 723.3 Application for correction.
(a) General requirements. (1) The appli-

cation for correction must be sub-
mitted on DD 149 (Application for Cor-
rection of Military Record) or exact
facsimile thereof, and should be ad-
dressed to: Board for Correction of
Naval Records, Department of the
Navy, 2 Navy Annex, Washington, DC
20370–5100. Forms and other explana-
tory matter may be obtained from the
Board upon request.

(2) Except as provided in paragraph
(a)(3) of this section, the application
shall be signed by the person request-
ing corrective action with respect to
his/her record and will either be sworn
to or will contain a provision to the ef-
fect that the statements submitted in
the application are made with full
knowledge of the penalty provided by
law for making a false statement or
claim. (18 U.S.C. 287 and 1001)

(3) When the record in question is
that of a person who is incapable of
making application, or whose where-
abouts is unknown, or when such per-
son is deceased, the application may be
made by a spouse, parent, heir, or legal
representative. Proof of proper interest
shall be submitted with the applica-
tion.

(b) Time limit for filing application. Ap-
plications for correction of a record
must be filed within 3 years after dis-
covery of the alleged error or injustice.
Failure to file within the time pre-
scribed may be excused by the Board if
it finds it would be in the interest of
justice to do so. If the application is
filed more than 3 years after discovery
of the error or injustice, the applica-
tion must set forth the reason why the
Board should find it in the interest of

justice to excuse the failure to file the
application within the time prescribed.

(c) Acceptance of applications. An ap-
plication will be accepted for consider-
ation unless:

(1) The Board lacks jurisdiction.
(2) The Board lacks authority to

grant effective relief.
(3) The applicant has failed to comply

with the filing requirements of para-
graphs (a)(l), (a)(2), or (a)(3) of this sec-
tion.

(4) The applicant has failed to ex-
haust all available administrative rem-
edies.

(5) The applicant has failed to file an
application within 3 years after dis-
covery of the alleged error or injustice
and has not provided a reason or rea-
sons why the Board should find it in
the interest of justice to excuse the
failure to file the application within
the prescribed 3-year period.

(d) Other proceedings not stayed. Fil-
ing an application with the Board shall
not operate as a stay of any other pro-
ceedings being taken with respect to
the person involved.

(e) Consideration of application. (1)
Each application accepted for consider-
ation and all pertinent evidence of
record will be reviewed by a three
member panel sitting in executive ses-
sion, to determine whether to author-
ize a hearing, recommend that the
records be corrected without a hearing,
or to deny the application without a
hearing. This determination will be
made by majority vote.

(2) The Board may deny an applica-
tion in executive session if it deter-
mines that the evidence of record fails
to demonstrate the existence of prob-
able material error or injustice. The
Board relies on a presumption of regu-
larity to support the official actions of
public officers and, in the absence of
substantial evidence to the contrary,
will presume that they have properly
discharged their official duties. Appli-
cants have the burden of overcoming
this presumption but the Board will
not deny an application solely because
the record was made by or at the direc-
tion of the President or the Secretary
in connection with proceedings other
than proceedings of a board for the cor-
rection of military or naval records.
Denial of an application on the grounds
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of insufficient evidence to demonstrate
the existence of probable material
error or injustice is final subject to the
provisions for reconsideration con-
tained in § 723.9.

(3) When an original application or a
request for further consideration of a
previously denied application is denied
without a hearing, the Board’s deter-
mination shall be made in writing and
include a brief statement of the
grounds for denial.

(4) The brief statement of the
grounds for denial shall include the
reasons for the determination that re-
lief should not be granted, including
the applicant’s claims of constitu-
tional, statutory and/or regulatory vio-
lations that were rejected, together
with all the essential facts upon which
the denial is based, including, if appli-
cable, factors required by regulation to
be considered for determination of the
character of and reason for discharge.
Further the Board shall make a deter-
mination as to the applicability of the
provisions of the Military Whistle-
blower Protection Act (10 U.S.C. 1034) if
it is invoked by the applicant or rea-
sonably raised by the evidence. At-
tached to the statement shall be any
advisory opinion considered by the
Board which is not fully set out in the
statement. The applicant will also be
advised of reconsideration procedures.

(5) The statement of the grounds for
denial, together with all attachments,
shall be furnished promptly to the ap-
plicant and counsel, who shall also be
informed that the name and final vote
of each Board member will be furnished
or made available upon request. Classi-
fied or privileged material will not be
incorporated or attached to the Board
statement; rather, unclassified or non-
privileged summaries of such material
will be so used and written expla-
nations for the substitution will be
provided to the applicant and counsel.

§ 723.4 Appearance before the board;
notice; counsel; witnesses; access to
records.

(a) General. In each case in which the
Board determines a hearing is war-
ranted, the applicant will be entitled to
appear before the Board either in per-
son or by counsel of his/her selection or
in person with counsel. Additional pro-

visions apply to cases processed under
the Military Whistleblower Protection
Act (10 U.S.C. 1034).

(b) Notice. (1) In each case in which a
hearing is authorized, the Board’s staff
will transmit to the applicant a writ-
ten notice stating the time and place of
hearing. The notice will be mailed to
the applicant, at least 30 days prior to
the date of hearing, except that an ear-
lier date may be set where the appli-
cant waives his/her right to such notice
in writing.

(2) Upon receipt of the notice of hear-
ing, the applicant will notify the Board
in writing at least 15 days prior to the
date set for hearing as to whether he/
she will be present at the hearing and
will indicate to the Board the name of
counsel, if represented by counsel, and
the names of such witnesses as he/she
intends to call. Cases in which the ap-
plicant notifies the Board that he/she
does not desire to be present at the
hearing will be considered in accord-
ance with § 723.5(b)(2).

(c) Counsel. As used in this part, the
term ‘‘counsel’’ will be construed to in-
clude members in good standing of the
federal bar or the bar of any state, ac-
credited representatives of veterans’
organizations recognized by the Sec-
retary of Veterans Affairs under 38
U.S.C. 3402, or such other persons who,
in the opinion of the Board, are consid-
ered to be competent to present equi-
tably and comprehensively the request
of the applicant for correction, unless
barred by law. Representation by coun-
sel will be at no cost to the govern-
ment.

(d) Witnesses. The applicant will be
permitted to present witnesses in his/
her behalf at hearings before the
Board. It will be the responsibility of
the applicant to notify his/her wit-
nesses and to arrange for their appear-
ance at the time and place set for hear-
ing. Appearance of witnesses will be at
no cost to the government.

(e) Access to records. (1) It is the re-
sponsibility of the applicant to procure
such evidence not contained in the offi-
cial records of the Department of the
Navy as he/she desires to present in
support of his/her case.

(2) Classified or privileged informa-
tion may be released to applicants only
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