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(2) When the NDRB determines that
an applicant’s discharge was inequi-
table, any change will be based on the
evaluation of the applicant’s overall
record of service and relevant regula-
tions of the service of which the appli-
cant was a member.

(g) Voting shall be conducted in
closed session, a majority of the votes
of the five members constituting the
NDRB decision.

(h) Details of closed session delibera-
tions of the NDRB are priviledged in-
formation and shall not be divulged.

(i) There is no requirement for a
statement of minority views in the
event of a split vote.

(J) The NDRB may request advisory
opinions from appropriate staff officers
of the naval service. These opinions are
advisory in nature and are not binding
on the NDRB in its decision-making
process.

(k) The preliminary determinations
required by 38 U.S.C. 3103(e) shall be
made upon majority vote of the NDRB
concerned on an expedited basis. Such
determination shall be based upon the
standards set forth in this Manual.

§724.805 Response to items submitted
as issues by the applicant.

(a) General guidance. (1) If any issue
submitted by an applicant contains
two or more clearly separate issues,
the NDRB should respond to each issue
under the guidance of this paragraph as
if it had been set forth separately by
the applicant.

(2) If an applicant uses a ‘‘building
block’ approach (that is, setting forth
a series of conclusions on issues that
lead to a single conclusion purportedly
warranting a change in the applicant’s
discharge), normally there should be a
separate response to each issue.

(3) Nothing in this paragraph pre-
cludes the NDRB from making a single
response to multiple issues when such
action would enhance the clarity of the
decisional document, but such response
must reflect an adequate response to
each separate issue.

(b) Decisional issues. An item submit-
ted as an issue by an applicant in ac-
cordance with this Manual shall be ad-
dressed as a decisional issue in the fol-
lowing circumstances:
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(1) When the NDRB decides that a
change in discharge should be granted,
and the NDRB bases its decision in
whole or in part on the applicant’s
issue; or

(2) When the NDRB does not provide
the applicant with the full change in
discharge requested, and the decision is
based in whole or in part on the
NDRB’s disagreement on the merits
with an issue submitted by the appli-
cant.

(c) Response to items not addressed as
decisional issues. (1) If the applicant re-
ceives the full change in discharge re-
quested (or a more favorable change),
that fact shall be noted and the basis
shall be addressed as a decisional issue.
No further response is required to
other issues submitted by the appli-
cant.

(2) If the applicant does not receive
the full change in discharge requested
with respect to either the character of
or reason for discharge (or both), the
NDRB shall address the items submit-
ted by the applicant under §724.806,
(Decisional Issues) unless one of the
following responses is applicable:

(i) Duplicate issues. The NDRB may
state that there is a full response to
the issue submitted by the applicant
under a specified decisional issue. This
response may be used only when one
issue clearly duplicates another or the
issue clearly requires discussion in con-
junction with another issue.

(i) Citations without principles and
facts. The NDRB may state that the ap-
plicant’s issue, which consists of a cita-
tion to a decision without setting forth
any principles and facts from the deci-
sion that the applicant states are rel-
evant to the applicant’s case, does not
comply with the requirements of
§724.802(b)(4).

(iii) Unclear issues. The NDRB may
state that it cannot respond to an item
submitted by the applicant as an issue
because the meaning of the item is un-
clear. An issue is unclear if it cannot
be understood by a reasonable person
familiar with the discharge review
process after a review of the materials
considered.

(iv) Nonspecific issues. The NDRB may
state that it cannot respond to an item
submitted by the applicant as an issue
because it is not specific. A submission
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is considered not specific if a reason-
able person familiar with the discharge
review process after a review of the
materials considered cannot determine
the relationship between the appli-
cant’s submission and the particular
circumstances of the case. This re-
sponse may be used only if the submis-
sion is expressed in such general terms
that no other response is applicable.
For example, if the NDRB disagrees
with the applicant as to the relevance
of matters set forth in the submission,
the NDRB normally will set forth the
nature of the disagreement with re-
spect to decisional issues, or it will re-
ject the applicant’s position. If the ap-
plicant’s submission is so general that
none of those provisions is applicable,
then the NDRB may state that it can-
not respond because the item is not
specific.

§724.806 Decisional issues.

(a) General. Under the guidance in
this section, the decisional document
shall discuss the issues that provide a
basis for the decision whether there
should be a change in the character of
or reason for discharge. In order to en-
hance clarity, the NDRB should not ad-
dress matters other than issues relied
upon in the decision or raised by the
applicant.

(1) Partial change. When the decision
changes a discharge, but does not pro-
vide the applicant with the full change
in discharge requested, the decisional
document shall address both the issues
upon which change is granted and the
issues upon which the NDRB denies the
full change requested.

(2) Relationship of issue of character of
or reason for discharge. Generally, the
decisional document should specify
whether a decisional issue applies to
the character of or reason for discharge
(or both), but it is not required to do
so.

(3) Relationship of an issue to propriety
or equity. (i) If an applicant identifies
an issue as pertaining to both propri-
ety and equity, the NDRB will consider
it under both standards.

(ii) If an applicant identifies an issue
as pertaining to the propriety of the
discharge (for example, by citing a pro-
priety standard or otherwise claiming
that a change in discharge is required
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as a matter of law), the NDRB shall
consider the issue solely as a matter of
propriety. Except as provided in
§724.806(a)(3)(d), the NDRB is not re-
quired to consider such an issue under
the equity standards.

(iii) If the applicant’s issue contends
that the NDRB is required as a matter
of law to follow a prior decision by set-
ting forth an issue of propriety from
the prior decision and describing its re-
lationship to the applicant’s case, the
issue shall be considered under the pro-
priety standards and addressed under
§724.806 (a) or (b).

(iv) If the applicant’s issue sets forth
principles of equity contained in a
prior NDRB decision, describes the re-
lationship to the applicant’s case, and
contends that the NDRB is required as
a matter of law to follow the prior
case, the decisional document shall
note that the NDRB is not bound by its
discretionary decisions in prior cases.
However, the principles cited by the
applicant, and the description of the
relationship of the principles to the ap-
plicant’s case, shall be considered and
addressed under the equity standards.

(v) If the applicant’s issue cannot be
identified as a matter of propriety or
equity, the NDRB shall address it as an
issue of equity.

(b) Change of discharge: issues of pro-
priety. If a change in the discharge is
warranted under the propriety stand-
ards, the decisional document shall
state that conclusion and list the er-
rors of expressly retroactive changes in
policy or violations of regulations that
provide a basis for the conclusion. The
decisional document shall cite the
facts in the record that demonstrate
the relevance of the error or change in
policy to the applicant’s case. If the
change in discharge does not constitute
the full change requested by the appli-
cant, the reasons for not granting the
full change shall be set forth.

(c) Denial of the full change requested:
issues of propriety. (1) If the decision re-
jects the applicant’s position on an
issue of propriety, of if it is otherwise
decided on the basis of an issue of pro-
priety that the full change in discharge
requested by the applicant is not war-
ranted, the decisional document shall
note that conclusion.
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