
464

32 CFR Ch. VI (7–1–98 Edition)§ 762.64

(b) A copy of the information shall be
delivered to the accused or his counsel
as soon as practicable after it is filed.

(c) Each count of an information may
charge one offense only and must be
particularized sufficiently to identify
the place, the time, and the subject
matter of the alleged offense. It shall
refer to the provision of law under
which the offense is charged, but any
error in this reference or its omission
may be corrected by leave of court at
any time before sentence and is not
grounds for reversal of a conviction if
the error or omission did not mislead
the accused to his prejudice.

§ 762.64 Motions and pleas.

(a) Upon motion of the accused at
any time after filing of the information
or copy of citation, the court may
order the prosecutor to allow the ac-
cused to inspect and copy or photo-
graph designated books, papers, docu-
ments, or tangible objects obtained
from or belonging to the accused, or
obtained from others by seizure or
process, upon a showing that the items
sought may be material to the prepara-
tion of his defense and that the request
is reasonable.

(b) When the court is satisfied that it
has jurisdiction to try the accused as
charged, it shall require the accused to
identify himself and state whether or
not he has counsel. If he has no coun-
sel, but desires counsel, the court shall
give him a reasonable opportunity to
procure counsel. If he cannot afford
counsel or is unable to procure counsel
after reasonable efforts have been ex-
pended, the court shall advise him of
his right to have counsel appointed,
and shall appoint a judge advocate or
other lawyer counsel for the accused
unless the accused shall have made a
voluntary and intelligent waiver of his
right to counsel.

(c) When both sides are ready for ar-
raignment, or when the court deter-
mines that both sides have had ade-
quate opportunity to prepare for ar-
raignment, the court shall read the
charges to the accused, explain them
(if necessary), and, after the reading or
stating of each charge in court, ask the
accused whether he pleads ‘‘guilty’’ or
‘‘not guilty.’’ The court shall enter in

the record of the case the plea made to
each charge.

(d) The accused may plead ‘‘guilty’’
to any or all of the charges against
him, except that the court may at its
discretion refuse to accept a plea of
guilty, and may not accept a plea with-
out first determining that the plea is
made voluntarily and with understand-
ing of the nature of the charge.

(e) The accused may plead ‘‘not
guilty’’ to any or all of the charges
against him. The court shall enter a
plea of not guilty if the answer of the
accused to any charge is such that it
does not clearly amount to a plea of
guilty or not guilty.

(f) The accused may, at any stage of
the trial, with the consent of the court,
change a plea of not guilty to one of
guilty. The court shall then proceed as
if the accused had originally pleaded
guilty.

(g) Nothing contained in this subpart
shall be construed to diminish any ad-
ditional rights afforded military per-
sonnel under the Uniform Code of Mili-
tary Justice.

§ 762.66 Trial.
(a) If the accused pleads not guilty or

if a plea of guilty is not accepted by
the court and a consequent plea of not
guilty entered, the accused is entitled
to a trial on the charges in accordance
with the procedures prescribed in the
Rules of Criminal Procedure for the
United States District Courts, 18
U.S.C., except as otherwise provided in
this part. There is no trial by jury for
petty offenses.

(b) All persons shall give their testi-
mony under oath or affirmation. The
Senior Judge shall prescribe the oath
and affirmation that may be adminis-
tered by any judge or the Clerk of the
Court.

(c) Upon completion of the trial, the
court shall enter a judgment consisting
of a finding or findings and sentence or
sentences, or discharge of the accused.

§ 762.68 Sentence.
(a) If the court accepts a plea of

guilty to any charge or charges, it
shall make a finding of guilty on that
charge.

(b) After a finding of guilty is made,
either by virtue of an accepted plea of
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guilty or as the verdict of the court
after trial, the court:

(1) May delay sentencing pending re-
ceipt of any presentencing report or-
dered by it;

(2) Shall, before imposing sentence,
hear such statements, whether written
or oral, by the prosecution and defense,
if any, in regards to mitigation, ex-
tenuation, previous good character of
the accused, matters in aggravation,
and permissible evidence of bad char-
acter of the accused. In this regard, the
accused or his counsel may introduce
any reasonable statement he wishes in
mitigation or extenuation or any evi-
dence of previous good character. The
prosecution may introduce evidence in
aggravation including prior federal,
state, or Midway Islands convictions.
The prosecution may introduce evi-
dence of previous bad character only if
the accused has introduced evidence of
previous good character; and

(3) Shall thereafter impose any law-
ful sentence, including, a suspended or
partially suspended sentence; revoca-
tion or suspension of any Midway Is-
lands automobile, truck, motorcycle,
or other motor vehicle, or boat or
other vessel permit in cases involving
violations of § 762 28; or placement of
accused on probation.

§ 762.70 Subpoenas.

(a) The Clerk of the Court shall issue
subpoenas for the attendance of wit-
nesses. The subpoena must include the
name of the court and the title, if any,
of the proceeding, and shall command
each person to whom it is directed to
attend and give testimony at the time
and place specified therein. The clerk
shall issue a subpoena to a party re-
questing it, setting forth the name of
the witness subpoenaed.

(b) The clerk may also issue a sub-
poena commanding the person to whom
it is directed to produce the books, pa-
pers, documents, or other objects des-
ignated therein. The court may direct
that books, papers, and documents des-
ignated in the subpoena be produced
before the court at a time before the
trial or before the time when they are
to be offered in evidence. It may, upon
their production, allow the books, pa-
pers, documents, or objects or portions

thereof to be inspected by the parties
and their representatives.

(c) Any peace officer or any other
person who is not a party and who is at
least 18 years of age may serve a sub-
poena. Service of a subpoena shall be
made by delivering a copy thereof to
the person named.

(d) This section shall in no way be
construed to limit federal subpoena
powers, laws, or rules.

§ 762.72 Appeals.
(a) The defendant in any criminal

case may appeal from any judgment of
the Midway Islands Court to the Com-
mander, U.S. Naval Base, Pearl Harbor,
or such other command as may be des-
ignated by the Commander in Chief,
U.S. Pacific Fleet, by filing a notice of
appeal with the Senior Judge, and serv-
ing a copy on the attorney or judge ad-
vocate who represented the United
States at trial.

(b) The notice must be served and
filed within 15 days after the judgment
of the Midway Islands Court.

(c) Upon receiving a notice of appeal,
with proof of service on the attorney or
judge advocate who represented the
United States at trial, the Senior
Judge shall forward the record of the
case to the Commander, U.S. Naval
Base, Pearl Harbor.

(d) The appellant must serve and file
a memorandum with the Commander,
U.S. Naval Base, Pearl Harbor, within
10 days after filing notice of appeal set-
ting forth the grounds for appeal. The
attorney or judge advocate who rep-
resented the United States at trial may
file a reply memorandum within 10
days thereafter.

(e) The Commander, U.S. Naval Base,
Pearl Harbor, may affirm, dismiss, or
modify the order of the court, or exer-
cise any of the other powers of the
court. The judgment of the Com-
mander, U.S. Naval Base, Pearl Harbor,
is final.

(f) Cases tried in the United States
District Court for the District of Ha-
waii shall be subject to federal laws
and rules applicable to appeals.

§ 762.74 New trial.
A judge of the court may order a new

trial as required in the interest of jus-
tice, or vacate any judgment and enter
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