§762.80

a new one, on motion made within a
reasonable time after discovery by the
moving party of matters constituting
the grounds upon which the motion for
a new trial or vacation of judgment is
made.

Subpart E—Warrants; Arrests;
Special Procedures

§762.80 Warrants.

(a) Arrest warrants. (1) Any judge of
the Midway Islands Court may issue a
warrant for arrest if, upon complaint,
it appears that there is probable cause
to believe an offense has been com-
mitted and that the person named in
the warrant has committed it. Prob-
able cause, as used herein, means that
there exist facts which are sufficient to
lead a reasonably prudent and cautious
man to a natural conclusion that the
person to be arrested committed the of-
fense for which he is to be arrested.
The issuing officer shall:

(i) Place the name of the person
charged with the offense in the war-
rant, or, if his name is not known, any
name or description by which he can be
identified with reasonable certainty;

(ii) Sign the warrant;

(iii) Describe in the warrant the of-
fense charged;

(iv) Issue the warrant to a security
patrolman, shore patrolman, or other
duly designated peace officer for execu-
tion; and

(v) Place in the warrant a command
that the person charged with the of-
fense be arrested and brought before
him.

(2) Each person making an arrest on
the Midway Islands shall take the ar-
rested person, without unnecessary
delay, before the Officer-in-Charge,
U.S. Naval Air Facility, Midway Is-
land, or a judge of the Midway Islands
Court, as appropriate.

(3) The official before whom an ar-
rested person is brought shall inform
him of the complaint against him. The
official shall also advise the arrested
person that he has the right to remain
silent and make no statement; that
any statement made, whether oral or
written, may be used against him, that
he has the right to consult with a law-
yer and to have a lawyer with him dur-
ing questioning and to seek advice be-
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fore answering any questions; that he
may employ civilian counsel of his own
choice and at his own expense; that if
he cannot afford a lawyer, or is a serv-
ice member, the court will appoint one
for him if he so desires; and that, if he
decides to answer questions, he has the
right to stop answering at any time
and terminate the interrogation. Be-
fore any security patrolman, shore pa-
trolman, or other duly designated
peace officer questions any person ar-
rested, he must advise the arrested per-
son of his rights, as set forth above,
whether such questioning occurs before
or after the arrested person is brought
before the appropriate official as des-
ignated above in this section. No warn-
ings need be given, however, prior to
general on-the-scene questioning or
identification inquiries.

(b) Search warrants. (1) Any judge of
the Midway Islands Court may issue a
warrant for search and seizure, if, after
dispassionate and impartial consider-
ation of all evidence, information, and
circumstances involved, probable cause
is deemed to exist. Probable cause, as
used herein, means reliable informa-
tion that would lead a reasonably pru-
dent and cautious man to a natural be-
lief that:

(i) An offense probably is about to be,
is being, or has been committed;

(if) Specific fruits or instrumental-
ities of the crime, contraband, or evi-
dence exist; and

(iii) Such fruits, instrumentalities,
contraband, or evidence are probably in
a certain place.

(2) If, after considering all informa-
tion, the judge shall decide to issue a
search warrant, such warrant shall spe-
cifically include the following informa-
tion:

(i) The time and date the warrant
was requested;

(ii) The name and capacity of the per-
son, official, security patrolman, shore
patrolman, or other duly designated
peace officer requesting the warrant;

(iii) The name and address of the per-
son(s) suspected and the specific of-
fense(s) of which he is suspected;

(iv) The address, place, or structure
which is to be searched;

(v) The general nature of the items
intended to be seized,;
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(vi) The information presented or
reasons for suspecting the suspected
person(s) in general; and

(vii) An authorization to search the
described place for the property speci-
fied and, if the property is found there,
to seize it, followed by the date, time,
capacity, and signature of the judge
issuing such warrant.

(3) A search warrant must be exe-
cuted and returned to the issuing au-
thority within five days after date of
issuance. A search warrant executed
within the five-day period shall be
deemed to have been timely executed
and no further showing of timeliness
need be made.

(4) Security patrolmen, shore patrol-
men, and other duly designated peace
officers or other designated personnel
conducting searches shall do so in ac-
cordance with the issued warrant.

(5) Any property seized as a result of
a search or in connection with an al-
leged offense (unless property is highly
perishable) is to be retained in a secure
place pending trial in accordance with
the orders of the court. All seized prop-
erty shall be securely tagged with the
following information:

(i) Date seized;

(ii) Property searched and location of
seized article(s) when so seized;

(iii) Person ordering search and war-
rant number;

(iv) Signatures of person searching
and witness; and

(v) Place where property is now lo-
cated and names and addresses of any
persons who have had custody thereof
prior to deposit in the secure place re-
quired by this paragraph. A complete
chain of custody record is to be kept.

(6) The property must be produced in
court, if practicable. At the termi-
nation of the trial, the court shall re-
store the property or the funds result-
ing from the sale of the property to the
owner, or make such other proper order
as may be required and incorporate its
order in the record of the case.

(c) Sanitation and fire prevention in-
spection. (1) Any judge of the Midway
Islands Court may issue a warrant to
inspect property on the Midway Islands
for purposes of maintaining sanitation
and fire prevention.

(2) Such warrant shall indicate:
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(i) The time and date the warrant
was requested;

(ii) The name and capacity of the per-
son requesting the warrant;

(iii) Property description or address
of place or structure to be inspected;

(iv) General purpose of inspection;

(v) Date and time inspection intended
to be made; and

(vi) An authorization to inspect the
described place for the purpose speci-
fied, followed by the date, time, capac-
ity, and signature of judge issuing the
warrant.

[41 FR 29672, July 19, 1976, as amended at 51
FR 22283, June 19, 1986]

§762.82 Arrests.

(a) Any person may make an arrest
on the Midway Islands, without a war-
rant, for any crime (including a petty
offense) that is committed in his pres-
ence.

(b) Any security patrolman, shore pa-
trolman, or other duly designated
peace officer may, without a warrant,
arrest any person on the Midway Is-
lands who violates any provision of
this part 762 or commits a crime that is
a violation of the laws of the United
States or the laws made applicable to
the Midway Islands under the Act of
June 15, 1950 (chapter 253, 64 Stat. 217),
in his presence, or that he has probable
cause to believe that person to have
committed.

(¢) In making an arrest, a security
patrolman, shore patrolman, or other
duly designated peace officer must dis-
play a warrant, if he has one, or other-
wise clearly advise the person arrested
of the violation alleged, and thereafter
require him to submit and be taken be-
fore the appropriate official on the
Midway Islands.

(d) In making an arrest, a security
patrolman, shore patrolman, or other
duly designated peace officer may use
only the degree of force needed to ef-
fect submission, and may remove any
weapon in the possession of the person
arrested.

(e) A security patrolman, shore pa-
trolman, or other duly designated
peace officer may, whenever necessary
to enter any building, vehicle, aircraft,
or vessel to execute a warrant of ar-
rest, force an entry after verbal warn-

ing.
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