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is either a small business firm or a 
nonprofit organization. If the agency 
has reason to question the status of the 
prospective contractor, it may require 
the prospective contractor to furnish 
evidence to establish its status. 

(i) When an agency exercises the ex-
ception at paragraph (a)(5) of this sec-
tion, replace paragraph (b) of the basic 
clause in § 401.14 with the following 
paragraphs (b)(1) and (2): 

(b) Allocation of principal rights. (1) The 
Contractor may retain the entire right, title, 
and interest throughout the world to each 
subject invention subject to the provisions of 
this clause, including paragraph (b)(2) of this 
clause, and 35 U.S.C. 203. With respect to any 
subject invention in which the Contractor 
retains title, the Federal Government shall 
have a nonexclusive, nontransferable, irrev-
ocable, paid-up license to practice or have 
practiced for or on behalf of the United 
States the subject invention throughout the 
world. 

(2) If the Contractor performs services at a 
Government owned and operated laboratory 
or at a Government owned and contractor 
operated laboratory directed by the Govern-
ment to fulfill the Government’s obligations 
under a Cooperative Research and Develop-
ment Agreement (CRADA) authorized by 15 
U.S.C. 3710a, the Government may require 
the Contractor to negotiate an agreement 
with the CRADA collaborating party or par-
ties regarding the allocation of rights to any 
subject invention the Contractor makes, 
solely or jointly, under the CRADA. The 
agreement shall be negotiated prior to the 
Contractor undertaking the CRADA work or, 
with the permission of the Government, 
upon the identification of a subject inven-
tion. In the absence of such an agreement, 
the Contractor agrees to grant the collabo-
rating party or parties an option for a li-
cense in its inventions of the same scope and 
terms set forth in the CRADA for inventions 
made by the Government. 

[52 FR 8554, Mar. 18, 1987, as amended at 69 
FR 17301, Apr. 2, 2004; 83 FR 15959, Apr. 13, 
2018] 

§ 401.4 Contractor appeals of excep-
tions. 

(a) In accordance with 35 U.S.C. 
202(b)(4) a contractor has the right to 
an administrative review of a deter-
mination to use one of the exceptions 
at § 401.3(a)(1) through (6) if the con-
tractor believes that a determination 
is either contrary to the policies and 
objectives of this chapter or con-
stitutes an abuse of discretion by the 
agency. Paragraph (b) of this section 

specifies the procedures to be followed 
by contractors and agencies in such 
cases. The assertion of such a claim by 
the contractor shall not be used as a 
basis for withholding or delaying the 
award of a funding agreement or for 
suspending performance under an 
award. Pending final resolution of the 
claim the contract may be issued with 
the patent rights provision proposed by 
the agency; however, should the final 
decision be in favor of the contractor, 
the funding agreement will be amended 
accordingly and the amendment made 
retroactive to the effective date of the 
funding agreement. 

(b)(1) A contractor may appeal a de-
termination by providing written no-
tice to the agency within 30 working 
days from the time it receives a copy of 
the agency’s determination, or within 
such longer time as an agency may 
specify in its regulations. The contrac-
tor’s notice should specifically identify 
the basis for the appeal. 

(2) The appeal shall be decided by the 
head of the agency or by his/her des-
ignee who is at a level above the person 
who made the determination. If the no-
tice raises a genuine dispute over the 
material facts, the head of the agency 
or the designee shall undertake, or 
refer the matter for, fact-finding. 

(3) Fact-finding shall be conducted in 
accordance with procedures established 
by the agency. Such procedures shall 
be as informal as practicable and be 
consistent with principles of funda-
mental fairness. The procedures should 
afford the contractor the opportunity 
to appear with counsel, submit docu-
mentary evidence, present witnesses 
and confront such persons as the agen-
cy may rely upon. A transcribed record 
shall be made and shall be available at 
cost to the contractor upon request. 
The requirement for a transcribed 
record may be waived by mutual agree-
ment of the contractor and the agency. 

(4) The official conducting the fact- 
finding shall prepare or adopt written 
findings of fact and transmit them to 
the head of the agency or designee 
promptly after the conclusion of the 
fact-finding proceeding along with a 
recommended decision. A copy of the 
findings of fact and recommended deci-
sion shall be sent to the contractor by 
registered or certified mail. 
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(5) Fact-finding should be completed 
within 45 working days from the date 
the agency receives the contractor’s 
written notice. 

(6) When fact-finding has been con-
ducted, the head of the agency or des-
ignee shall base his or her decision on 
the facts found, together with any ar-
gument submitted by the contractor, 
agency officials or any other informa-
tion in the administrative record. In 
cases referred for fact-finding, the 
agency head or the designee may reject 
only those facts that have been found 
to be clearly erroneous, but must ex-
plicitly state the rejection and indicate 
the basis for the contrary finding. The 
agency head or the designee may hear 
oral arguments after fact-finding pro-
vided that the contractor or contrac-
tor’s attorney or representative is 
present and given an opportunity to 
make arguments and rebuttal. The de-
cision of the agency head or the des-
ignee shall be in writing and, if it is 
unfavorable to the contractor shall in-
clude an explanation of the basis of the 
decision. The decision of the agency or 
designee shall be made within 30 work-
ing days after fact-finding or, if there 
was no fact-finding, within 45 working 
days from the date the agency received 
the contractor’s written notice. A con-
tractor adversely affected by a deter-
mination under this section may, at 
any time within sixty days after the 
determination is issued, file a petition 
in the United States Claims Court, 
which shall have jurisdiction to deter-
mine the appeal on the record and to 
affirm, reverse, remand, or modify as 
appropriate, the determination of the 
Federal agency. 

[52 FR 8554, Mar. 18, 1987, as amended at 83 
FR 15960, Apr. 13, 2018] 

§ 401.5 Modification and tailoring of 
clauses. 

(a) Agencies should complete the 
blank in paragraph (g)(2) of the clauses 
at § 401.14 in accordance with their own 
or applicable government-wide regula-
tions such as the Federal Acquisition 
Regulation. In funding agreements, 
agencies wishing to apply the same 
clause to all subcontractors as is ap-
plied to the contractor may delete 
paragraph (g)(2) of the clause in § 401.14 
and delete the words ‘‘to be performed 

by a small business firm or domestic 
nonprofit organization’’ from para-
graph (g)(1). Also, if the funding agree-
ment is a grant or cooperative agree-
ment, paragraph (g)(3) of the clause 
may be deleted. When either paragraph 
(g)(2) of the clause in § 401.14 or para-
graphs (g)(2) and (3) of the clause in 
§ 401.14 are deleted, the remaining para-
graph or paragraphs should be renum-
bered appropriately. 

(b) Agencies should complete para-
graph (l), ‘‘Communications’’, at the 
end of the clauses at § 401.14 by desig-
nating a central point of contact for 
communications on matters relating to 
the clause. Additional instructions on 
communications may also be included 
in paragraph (l) of the clause in § 401.14. 

(c) Agencies may replace the 
italicized words and phrases in the 
clause at § 401.14 with those appropriate 
to the particular funding agreement. 
For example, ‘‘contractor’’ could be re-
placed by ‘‘grantee.’’ Depending on its 
use, ‘‘agency’’ or ‘‘Federal agency’’ can 
be replaced either by the identification 
of the agency or by the specification of 
the particular office or official within 
the agency. 

(d)(1) When the agency head or duly 
authorized designee determines at the 
time of contracting that it would be in 
the national interest to acquire the 
right to sublicense foreign govern-
ments, their nationals, or inter-
national organizations in accordance 
with any existing treaty or inter-
national agreement, a sentence may be 
added at the end of paragraph (b) of the 
clause at § 401.14 as follows: 

This license will include the right of the gov-
ernment to sublicense foreign governments, 
their nationals, and international organiza-
tions, in accordance with the following trea-
ties or international agreements: ________. 

(2) The blank in the added text in 
paragraph (d)(1) of this section should 
be completed with the names of appli-
cable existing treaties or international 
agreements, including agreements of 
cooperation, and military agreements 
relating to weapons development and 
production. The added language is not 
intended to encompass treaties or 
other agreements that are in effect on 
the date of the award but which are not 
listed. Alternatively, agencies may use 
substantially similar language relating 
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