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fines shall be recoverable in at least
the amount of $5,000 for each instance
of violation.

NOTE: In many States the State Director
will be represented in State courts by the
State Attorney General or other appropriate
legal officer. Although the State Director
need not appear in court actions he or she
should have power to request that any of the
above actions be brought.

(b)(1) The maximum civil penalty or
criminal fine (as provided in paragraph
(a)(3) of this section) shall be assess-
able for each instance of violation and,
if the violation is continuous, shall be
assessable up to the maximum amount
for each day of violation.

(2) The burden of proof and degree of
knowledge or intent required under
State law for establishing violations
under paragraph (a)(3) of this section,
shall be no greater than the burden of
proof or degree of knowledge or intent
EPA must provide when it brings an
action under the appropriate Act;

NoOTE: For example, this requirement is not
met if State law includes mental state as an
element of proof for civil violations.

(c) A civil penalty assessed, sought,
or agreed upon by the State Director
under paragraph (a)(3) of this section
shall be appropriate to the violation.

NOTE: To the extent that State judgments
or settlements provide penalties in amounts
which EPA believes to be substantially inad-
equate in comparison to the amounts which
EPA would require under similar facts, EPA,
when authorized by the applicable statute,
may commence separate actions for pen-
alties.

Procedures for assessment by the State of
the cost of investigations, inspections, or
monitoring surveys which lead to the estab-
lishment of violations;

In addition to the requirements of this
paragraph, the State may have other en-
forcement remedies. The following enforce-
ment options, while not mandatory, are
highly recommended:

Procedures which enable the State to as-
sess or to sue any persons responsible for un-
authorized activities for any expenses in-
curred by the State in removing, correcting,
or terminating any adverse effects upon
human health and the environment resulting
from the unauthorized activity, whether or
not accidental;

Procedures which enable the State to sue
for compensation for any loss or destruction
of wildlife, fish or aquatic life, or their habi-
tat, and for any other damages caused by un-
authorized activity, either to the State or to
any residents of the State who are directly

§123.28

aggrieved by the unauthorized activity, or
both; and

Procedures for the administrative assess-
ment of penalties by the Director.

(d) Any State administering a pro-
gram shall provide for public participa-
tion in the State enforcement process
by providing either:

(1) Authority which allows interven-
tion as of right in any civil or adminis-
trative action to obtain remedies speci-
fied in paragraphs (a)(1), (2) or (3) of
this section by any citizen having an
interest which is or may be adversely
affected; or

(2) Assurance that the State agency
or enforcement authority will:

(i) Investigate and provide written
responses to all citizen complaints sub-
mitted pursuant to the procedures
specified in §123.26(b)(4);

(ii) Not oppose intervention by any
citizen when permissive intervention
may be authorized by statute, rule, or
regulation; and

(iii) Publish notice of and provide at
least 30 days for public comment on
any proposed settlement of a State en-
forcement action.

(e) Indian Tribes that cannot satisfy
the criminal enforcement authority re-
quirements of this section may still re-
ceive program approval if they meet
the requirement for enforcement au-
thority established under §123.34.

(Clean Water Act (33 U.S.C. 1251 et seq.), Safe
Drinking Water Act (42 U.S.C. 300f et seq.),
Clean Air Act (42 U.S.C. 7401 et seq.), Re-
source Conservation and Recovery Act (42
U.S.C. 6901 et seq.))

[48 FR 14178, Apr. 1, 1983, as amended at 48
FR 39620, Sept. 1, 1983; 50 FR 6941, Feb. 19,
1985; 54 FR 258, Jan. 4, 1989; 58 FR 67981, Dec.
22, 1993]

§123.28 Control of disposal of pollut-
ants into wells.

State law must provide authority to
issue permits to control the disposal of
pollutants into wells. Such authority
shall enable the State to protect the
public health and welfare and to pre-
vent the pollution of ground and sur-
face waters by prohibiting well dis-
charges or by issuing permits for such
discharges with appropriate permit
terms and conditions. A program ap-
proved under section 1422 of SDWA sat-
isfies the requirements of this section.
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NoOTE: States which are authorized to ad-
minister the NPDES permit program under
section 402 of CWA are encouraged to rely on
existing statutory authority, to the extent
possible, in developing a State UIC program
under section 1422 of SDWA. Section
402(b)(1)(D) of CWA requires that NPDES
States have the authority ‘“‘to issue permits
which * * * control the disposal of pollut-
ants into wells.”” In many instances, there-
fore, NPDES States will have existing statu-
tory authority to regulate well disposal
which satisfies the requirements of the UIC
program. Note, however, that CWA excludes
certain types of well injections from the def-
inition of “pollutant.” If the State’s statu-
tory authority contains a similar exclusion
it may need to be modified to qualify for UIC
program approval.

§123.29 Prohibition.

State permit programs shall provide
that no permit shall be issued when the
Regional Administrator has objected in
writing under §123.44.

§123.30 Judicial review of approval or
denial of permits.

All States that administer or seek to
administer a program under this part
shall provide an opportunity for judi-
cial review in State Court of the final
approval or denial of permits by the
State that is sufficient to provide for,
encourage, and assist public participa-
tion in the permitting process. A State
will meet this standard if State law al-
lows an opportunity for judicial review
that is the same as that available to
obtain judicial review in federal court
of a federally-issued NPDES permit
(see 8509 of the Clean Water Act). A
State will not meet this standard if it
narrowly restricts the class of persons
who may challenge the approval or de-
nial of permits (for example, if only the
permittee can obtain judicial review, if
persons must demonstrate injury to a
pecuniary interest in order to obtain
judicial review, or if persons must have
a property interest in close proximity
to a discharge or surface waters in
order to obtain judicial review.) This
requirement does not apply to Indian
Tribes.

[61 FR 20980, May 8, 1996]
§123.31 Requirements for eligibility of
Indian Tribes.

(a) Consistent with section 518(e) of
the CWA, 33 U.S.C. 1377(e), the Re-
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gional Administrator will treat an In-
dian Tribe as eligible to apply for
NPDES program authority if it meets
the following criteria:

(1) The Indian Tribe is recognized by
the Secretary of the Interior.

(2) The Indian Tribe has a governing
body carrying out substantial govern-
mental duties and powers.

(3) The functions to be exercised by
the Indian Tribe pertain to the man-
agement and protection of water re-
sources which are held by an Indian
Tribe, held by the United States in
trust for the Indians, held by a member
of an Indian Tribe if such property in-
terest is subject to a trust restriction
on alienation, or otherwise within the
borders of an Indian reservation.

(4) The Indian Tribe is reasonably ex-
pected to be capable, in the Regional
Administrator’s judgment, of carrying
out the functions to be exercised, in a
manner consistent with the terms and
purposes of the Act and applicable reg-
ulations, of an effective NPDES permit
program.

(b) An Indian Tribe which the Re-
gional Administrator determines meets
the criteria described in paragraph (a)
of this section must also satisfy the
State program requirements described
in this part for assumption of the State
program.

[58 FR 67981, Dec. 22, 1993, as amended at 59
FR 64343, Dec. 14, 1994]

§123.32 Request by an Indian Tribe
for a determination of eligibility.

An Indian Tribe may apply to the Re-
gional Administrator for a determina-
tion that it qualifies pursuant to sec-
tion 518 of the Act for purposes of seek-
ing NPDES permit program approval.
The application shall be concise and
describe how the Indian Tribe will
meet each of the requirements of
§123.31. The application shall include
the following information:

(a) A statement that the Tribe is rec-
ognized by the Secretary of the Inte-
rior;

(b) A descriptive statement dem-
onstrating that the Tribal governing
body is currently carrying out substan-
tial governmental duties and powers
over a defined area. This statement
should:
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