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§125.120 Scope and purpose.

This subpart establishes guidelines
for issuance of National Pollutant Dis-
charge Elimination System (NPDES)
permits for the discharge of pollutants
from a point source into the territorial
seas, the contiguous zone, and the
oceans.

§125.121 Definitions.

(a) Irreparable harm means significant
undesirable effects occurring after the
date of permit issuance which will not
be reversed after cessation or modifica-
tion of the discharge.

(b) Marine environment means that
territorial seas, the contiguous zone
and the oceans.

(c) Mixing zone means the zone ex-
tending from the sea’s surface to sea-
bed and extending laterally to a dis-
tance of 100 meters in all directions
from the discharge point(s) or to the
boundary of the zone of initial dilution
as calculated by a plume model ap-
proved by the director, whichever is
greater, unless the director determines
that the more restrictive mixing zone
or another definition of the mixing
zone is more appropriate for a specific
discharge.

(d) No reasonable alternatives means:

(1) No land-based disposal sites, dis-
charge point(s) within internal waters,
or approved ocean dumping sites with-
in a reasonable distance of the site of
the proposed discharge the use of which
would not cause unwarranted economic
impacts on the discharger, or, notwith-
standing the availability of such sites,

(2) On-site disposal is environ-
mentally preferable to other alter-
native means of disposal after consid-
eration of:

§125.122

(i) The relative environmental harm
of disposal on-site, in disposal sites lo-
cated on land, from discharge point(s)
within internal waters, or in approved
ocean dumping sites, and

(ii) The risk to the environment and
human safety posed by the transpor-
tation of the pollutants.

(e) Unreasonable degradation of the
marine environment means: (1) Signifi-
cant adverse changes in ecosystem di-
versity, productivity and stability of
the biological community within the
area of discharge and surrounding bio-
logical communities,

(2) Threat to human health through
direct exposure to pollutants or
through consumption of exposed aquat-
ic organisms, or

(3) Loss of esthetic, recreational, sci-
entific or economic values which is un-
reasonable in relation to the benefit
derived from the discharge.

§125.122 Determination of unreason-
able degradation of the marine en-
vironment.

(@) The director shall determine
whether a discharge will cause unrea-
sonable degradation of the marine en-
vironment based on consideration of:

(1) The quantities, composition and
potential for bioaccumulation or per-
sistence of the pollutants to be dis-
charged;

(2) The potential transport of such
pollutants by biological, physical or
chemical processes;

(3) The composition and vulnerability
of the biological communities which
may be exposed to such pollutants, in-
cluding the presence of unique species
or communities of species, the presence
of species identified as endangered or
threatened pursuant to the Endangered
Species Act, or the presence of those
species critical to the structure or
function of the ecosystem, such as
those important for the food chain;

(4) The importance of the receiving
water area to the surrounding biologi-
cal community, including the presence
of spawning sites, nursery/forage areas,
migratory pathways, or areas nec-
essary for other functions or critical
stages in the life cycle of an organism.

1065



§125.123

(5) The existence of special aquatic
sites including, but not limited to ma-
rine sanctuaries and refuges, parks, na-
tional and historic monuments, na-
tional seashores, wilderness areas and
coral reefs;

(6) The potential impacts on human
health through direct and indirect
pathways;

(7) Existing or potential recreational
and commercial fishing, including
finfishing and shellfishing;

(8) Any applicable requirements of an
approved Coastal Zone Management
plan;

(9) Such other factors relating to the
effects of the discharge as may be ap-
propriate;

(10) Marine water quality criteria de-
veloped pursuant to section 304(a)(1).

(b) Discharges in compliance with
section 301(g), 301(h), or 316(a) variance
requirements or State water quality
standards shall be presumed not to
cause unreasonable degradation of the
marine environment, for any specific
pollutants or conditions specified in
the variance or the standard.

§125.123 Permit requirements.

(a) If the director on the basis of
available information including that
supplied by the applicant pursuant to
§125.124 determines prior to permit
issuance that the discharge will not
cause unreasonable degradation of the
marine environment after application
of any necessary conditions specified in
§125.123(d), he may issue an NPDES
permit containing such conditions.

(b) If the director, on the basis of
available information including that
supplied by the applicant pursuant to
§125.124 determines prior to permit
issuance that the discharge will cause
unreasonable degradation of the ma-
rine environment after application of
all possible permit conditions specified
in §125.123(d), he may not issue an
NPDES permit which authorizes the
discharge of pollutants.

(c) If the director has insufficient in-
formation to determine prior to permit
issuance that there will be no unrea-
sonable degradation of the marine en-
vironment pursuant to §125.122, there
shall be no discharge of pollutants into
the marine environment unless the di-
rector on the basis of available infor-
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mation, including that supplied by the
applicant pursuant to §125.124 deter-
mines that:

(1) Such discharge will not cause ir-
reparable harm to the marine environ-
ment during the period in which moni-
toring is undertaken, and

(2) There are no reasonable alter-
natives to the on-site disposal of these
materials, and

(3) The discharge will be in compli-
ance with all permit conditions estab-
lished pursuant to paragraph (d) of this
section.

(d) All permits which authorize the
discharge of pollutants pursuant to
paragraph (c) of this section shall:

(1) Require that a discharge of pollut-
ants will: (i) Following dilution as
measured at the boundary of the mix-
ing zone not exceed the limiting per-
missible concentration for the liquid
and suspended particulate phases of the
waste material as described in
§227.27(a) (2) and (3), §227.27(b), and
§227.27(c) of the Ocean Dumping Cri-
teria; and (ii) not exceed the limiting
permissible concentration for the solid
phase of the waste material or cause an
accumulation of toxic materials in the
human food chain as described in
§227.27 (b) and (d) of the Ocean Dump-
ing Criteria;

(2) Specify a monitoring program,
which is sufficient to assess the impact
of the discharge on water, sediment,
and biological quality including, where
appropriate, analysis of the bioaccumu-
lative and/or persistent impact on
aquatic life of the discharge;

(3) Contain any other conditions,
such as performance of liquid or sus-
pended particulate phase bioaccumula-
tion tests, seasonal restrictions on dis-
charge, process modifications, disper-
sion of pollutants, or schedule of com-
pliance for existing discharges, which
are determined to be necessary because
of local environmental conditions, and

(4) Contain the following clause: In
addition to any other grounds specified
herein, this permit shall be modified or
revoked at any time if, on the basis of
any new data, the director determines
that continued discharges may cause
unreasonable degradation of the ma-
rine environment.
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