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which the Director subsequently deter-
mines necessary to support the dem-
onstration, including such studies or
inspections as may be necessary to se-
lect representative important species.
The discharger may provide any addi-
tional information or studies which the
discharger feels are appropriate to sup-
port the demonstration.

(c) Any application for the renewal of
a section 316(a) variance shall include
only such information described in
paragraphs (a) and (b) of this section as
the Director requests within 60 days
after receipt of the permit application.

(d) The Director shall promptly no-
tify the Secretary of Commerce and
the Secretary of the Interior, and any
affected State of the filing of the re-
quest and shall consider any timely
recommendations they submit.

(e) In making the demonstration the
discharger shall consider any informa-
tion or guidance published by EPA to
assist in making such demonstrations.

(f) If an applicant desires a ruling on
a section 316(a) application before the
ruling on any other necessary permit
terms and conditions, (as provided by
§ 124.65), it shall so request upon filing
its application under paragraph (a) of
this section. This request shall be
granted or denied at the discretion of
the Director.

NOTE: At the expiration of the permit, any
discharger holding a section 316(a) variance
should be prepared to support the continu-
ation of the variance with studies based on
the discharger’s actual operation experience.

[44 FR 32948, June 7, 1979, as amended at 45
FR 33513, May 19, 1980; 65 FR 30913, May 15,
2000]

§ 125.73 Criteria and standards for the
determination of alternative efflu-
ent limitations under section 316(a).

(a) Thermal discharge effluent limi-
tations or standards established in per-
mits may be less stringent than those
required by applicable standards and
limitations if the discharger dem-
onstrates to the satisfaction of the di-
rector that such effluent limitations
are more stringent than necessary to
assure the protection and propagation
of a balanced, indigenous community
of shellfish, fish and wildlife in and on
the body of water into which the dis-
charge is made. This demonstration

must show that the alternative efflu-
ent limitation desired by the dis-
charger, considering the cumulative
impact of its thermal discharge to-
gether with all other significant im-
pacts on the species affected, will as-
sure the protection and propagation of
a balanced indigenous community of
shellfish, fish and wildlife in and on the
body of water into which the discharge
is to be made.

(b) In determining whether or not the
protection and propagation of the af-
fected species will be assured, the Di-
rector may consider any information
contained or referenced in any applica-
ble thermal water quality criteria and
thermal water quality information
published by the Administrator under
section 304(a) of the Act, or any other
information he deems relevant.

(c) (1) Existing dischargers may base
their demonstration upon the absence
of prior appreciable harm in lieu of pre-
dictive studies. Any such demonstra-
tions shall show:

(i) That no appreciable harm has re-
sulted from the normal component of
the discharge (taking into account the
interaction of such thermal component
with other pollutants and the additive
effect of other thermal sources to a
balanced, indigenous community of
shellfish, fish and wildlife in and on the
body of water into which the discharge
has been made; or

(ii) That despite the occurrence of
such previous harm, the desired alter-
native effluent limitations (or appro-
priate modifications thereof) will nev-
ertheless assure the protection and
propagation of a balanced, indigenous
community of shellfish, fish and wild-
life in and on the body of water into
which the discharge is made.

(2) In determining whether or not
prior appreciable harm has occurred,
the Director shall consider the length
of time in which the applicant has been
discharging and the nature of the dis-
charge.

Subpart I—Criteria Applicable to
Cooling Water Intake Struc-
tures Under Section 316(b) of
the Act [Reserved]

Subparts J—K [Reserved]
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Subpart L—Criteria and Standards
for Imposing Conditions for
the Disposal of Sewage
Sludge Under Section 405 of
the Act [Reserved]

Subpart M—Ocean Discharge
Criteria

SOURCE: 45 FR 65953, Oct. 3, 1980, unless
otherwise noted.

§ 125.120 Scope and purpose.

This subpart establishes guidelines
for issuance of National Pollutant Dis-
charge Elimination System (NPDES)
permits for the discharge of pollutants
from a point source into the territorial
seas, the contiguous zone, and the
oceans.

§ 125.121 Definitions.

(a) Irreparable harm means significant
undesirable effects occurring after the
date of permit issuance which will not
be reversed after cessation or modifica-
tion of the discharge.

(b) Marine environment means that
territorial seas, the contiguous zone
and the oceans.

(c) Mixing zone means the zone ex-
tending from the sea’s surface to sea-
bed and extending laterally to a dis-
tance of 100 meters in all directions
from the discharge point(s) or to the
boundary of the zone of initial dilution
as calculated by a plume model ap-
proved by the director, whichever is
greater, unless the director determines
that the more restrictive mixing zone
or another definition of the mixing
zone is more appropriate for a specific
discharge.

(d) No reasonable alternatives means:
(1) No land-based disposal sites, dis-

charge point(s) within internal waters,
or approved ocean dumping sites with-
in a reasonable distance of the site of
the proposed discharge the use of which
would not cause unwarranted economic
impacts on the discharger, or, notwith-
standing the availability of such sites,

(2) On-site disposal is environ-
mentally preferable to other alter-
native means of disposal after consid-
eration of:

(i) The relative environmental harm
of disposal on-site, in disposal sites lo-
cated on land, from discharge point(s)
within internal waters, or in approved
ocean dumping sites, and

(ii) The risk to the environment and
human safety posed by the transpor-
tation of the pollutants.

(e) Unreasonable degradation of the
marine environment means: (1) Signifi-
cant adverse changes in ecosystem di-
versity, productivity and stability of
the biological community within the
area of discharge and surrounding bio-
logical communities,

(2) Threat to human health through
direct exposure to pollutants or
through consumption of exposed aquat-
ic organisms, or

(3) Loss of esthetic, recreational, sci-
entific or economic values which is un-
reasonable in relation to the benefit
derived from the discharge.

§ 125.122 Determination of unreason-
able degradation of the marine en-
vironment.

(a) The director shall determine
whether a discharge will cause unrea-
sonable degradation of the marine en-
vironment based on consideration of:

(1) The quantities, composition and
potential for bioaccumulation or per-
sistence of the pollutants to be dis-
charged;

(2) The potential transport of such
pollutants by biological, physical or
chemical processes;

(3) The composition and vulnerability
of the biological communities which
may be exposed to such pollutants, in-
cluding the presence of unique species
or communities of species, the presence
of species identified as endangered or
threatened pursuant to the Endangered
Species Act, or the presence of those
species critical to the structure or
function of the ecosystem, such as
those important for the food chain;

(4) The importance of the receiving
water area to the surrounding biologi-
cal community, including the presence
of spawning sites, nursery/forage areas,
migratory pathways, or areas nec-
essary for other functions or critical
stages in the life cycle of an organism.
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