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Subpart H—Financial
Responsibility

SOURCE: 53 FR 43370, Oct. 26, 1988, unless
otherwise noted.

§ 280.90 Applicability.
(a) This subpart applies to owners

and operators of all petroleum under-
ground storage tank (UST) systems ex-
cept as otherwise provided in this sec-
tion.

(b) Owners and operators of petro-
leum UST systems are subject to these
requirements if they are in operation
on or after the date for compliance es-
tablished in § 280.91.

(c) State and Federal government en-
tities whose debts and liabilities are
the debts and liabilities of a state or
the United States are exempt from the
requirements of this subpart.

(d) The requirements of this subpart
do not apply to owners and operators of
any UST system described in § 280.10 (b)
or (c).

(e) If the owner and operator of a pe-
troleum underground storage tank are
separate persons, only one person is re-
quired to demonstrate financial re-
sponsibility; however, both parties are
liable in event of noncompliance. Re-
gardless of which party complies, the
date set for compliance at a particular
facility is determined by the character-
istics of the owner as set forth in
§ 280.91.

§ 280.91 Compliance dates.
Owners of petroleum underground

storage tanks are required to comply
with the requirements of this subpart
by the following dates:

(a) All petroleum marketing firms
owning 1,000 or more USTs and all
other UST owners that report a tan-
gible net worth of $20 million or more
to the U.S. Securities and Exchange
Commission (SEC), Dun and Brad-
street, the Energy Information Admin-
istration, or the Rural Electrification
Administration; January 24, 1989, ex-
cept that compliance with § 280.94(b) is
required by: July 24, 1989.

(b) All petroleum marketing firms
owning 100–999 USTs; October 26, 1989.

(c) All petroleum marketing firms
owning 13–99 USTs at more than one fa-
cility; April 26, 1991.

(d) All petroleum UST owners not de-
scribed in paragraphs (a), (b), or (c) of
this section, excluding local govern-
ment entities; December 31, 1993.

(e) All local government entities (in-
cluding Indian tribes) not included in
paragraph (f) of this section; February
18, 1994.

(f) Indian tribes that own USTs on
Indian lands which meet the applicable
technical requirements of this part;
December 31, 1998.

[53 FR 43370, Oct. 26, 1988, as amended at 54
FR 5452, Feb. 3, 1989; 55 FR 18567, May 2, 1990;
55 FR 46025, Oct. 31, 1990; 56 FR 66373, Dec. 23,
1991; 59 FR 9607, Feb. 28, 1994]

§ 280.92 Definition of terms.

When used in this subpart, the fol-
lowing terms shall have the meanings
given below:

Accidental release means any sudden
or nonsudden release of petroleum from
an underground storage tank that re-
sults in a need for corrective action
and/or compensation for bodily injury
or property damage neither expected
nor intended by the tank owner or op-
erator.

Bodily injury shall have the meaning
given to this term by applicable state
law; however, this term shall not in-
clude those liabilities which, con-
sistent with standard insurance indus-
try practices, are excluded from cov-
erage in liability insurance policies for
bodily injury.

Chief Financial Officer, in the case of
local government owners and opera-
tors, means the individual with the
overall authority and responsibility for
the collection, disbursement, and use
of funds by the local government.

Controlling interest means direct own-
ership of at least 50 percent of the vot-
ing stock of another entity.

Director of the Implementing Agency
means the EPA Regional Adminis-
trator, or, in the case of a state with a
program approved under section 9004,
the Director of the designated state or
local agency responsible for carrying
out an approved UST program.

Financial reporting year means the
latest consecutive twelve-month period
for which any of the following reports
used to support a financial test is pre-
pared:
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(1) a 10–K report submitted to the
SEC;

(2) an annual report of tangible net
worth submitted to Dun and Brad-
street; or

(3) annual reports submitted to the
Energy Information Administration or
the Rural Electrification Administra-
tion.
‘‘Financial reporting year’’ may thus
comprise a fiscal or a calendar year pe-
riod.

Legal defense cost is any expense that
an owner or operator or provider of fi-
nancial assurance incurs in defending
against claims or actions brought,

(1) By EPA or a state to require cor-
rective action or to recover the costs of
corrective action;

(2) By or on behalf of a third party
for bodily injury or property damage
caused by an accidental release; or

(3) By any person to enforce the
terms of a financial assurance mecha-
nism.

Local government shall have the
meaning given this term by applicable
state law and includes Indian tribes.
The term is generally intended to in-
clude: (1) Counties, municipalities,
townships, separately chartered and
operated special districts (including
local government public transit sys-
tems and redevelopment authorities),
and independent school districts au-
thorized as governmental bodies by
state charter or constitution; and (2)
Special districts and independent
school districts established by coun-
ties, municipalities, townships, and
other general purpose governments to
provide essential services.

Occurrence means an accident, in-
cluding continuous or repeated expo-
sure to conditions, which results in a
release from an underground storage
tank.

NOTE: This definition is intended to assist
in the understanding of these regulations
and is not intended either to limit the mean-
ing of ‘‘occurrence’’ in a way that conflicts
with standard insurance usage or to prevent
the use of other standard insurance terms in
place of ‘‘occurrence.’’

Owner or operator, when the owner or
operator are separate parties, refers to
the party that is obtaining or has ob-
tained financial assurances.

Petroleum marketing facilities include
all facilities at which petroleum is pro-

duced or refined and all facilities from
which petroleum is sold or transferred
to other petroleum marketers or to the
public.

Petroleum marketing firms are all firms
owning petroleum marketing facilities.
Firms owning other types of facilities
with USTs as well as petroleum mar-
keting facilities are considered to be
petroleum marketing firms.

Property damage shall have the mean-
ing given this term by applicable state
law. This term shall not include those
liabilities which, consistent with
standard insurance industry practices,
are excluded from coverage in liability
insurance policies for property damage.
However, such exclusions for property
damage shall not include corrective ac-
tion associated with releases from
tanks which are covered by the policy.

Provider of financial assurance means
an entity that provides financial assur-
ance to an owner or operator of an un-
derground storage tank through one of
the mechanisms listed in §§ 280.95–
280.103, including a guarantor, insurer,
risk retention group, surety, issuer of a
letter of credit, issuer of a state-re-
quired mechanism, or a state.

Substantial business relationship means
the extent of a business relationship
necessary under applicable state law to
make a guarantee contract issued inci-
dent to that relationship valid and en-
forceable. A guarantee contract is
issued ‘‘incident to that relationship’’
if it arises from and depends on exist-
ing economic transactions between the
guarantor and the owner or operator.

Substantial governmental relationship
means the extent of a governmental re-
lationship necessary under applicable
state law to make an added guarantee
contract issued incident to that rela-
tionship valid and enforceable. A guar-
antee contract is issued ‘‘incident to
that relationship’’ if it arises from a
clear commonality of interest in the
event of an UST release such as coter-
minous boundaries, overlapping con-
stituencies, common ground-water aq-
uifer, or other relationship other than
monetary compensation that provides
a motivation for the guarantor to pro-
vide a guarantee.
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Tangible net worth means the tangible
assets that remain after deducting li-
abilities; such assets do not include in-
tangibles such as goodwill and rights
to patents or royalties. For purposes of
this definition, ‘‘assets’’ means all ex-
isting and all probable future economic
benefits obtained or controlled by a
particular entity as a result of past
transactions.

Termination under § 280.97(b)(1) and
§ 280.97(b)(2) means only those changes
that could result in a gap in coverage
as where the insured has not obtained
substitute coverage or has obtained
substitute coverage with a different
retroactive date than the retroactive
date of the original policy.

[53 FR 43370, Oct. 26, 1988, as amended at 54
FR 47081, Nov. 9, 1989; 58 FR 9050, Feb. 18,
1993]

§ 280.93 Amount and scope of required
financial responsibility.

(a) Owners or operators of petroleum
underground storage tanks must dem-
onstrate financial responsibility for
taking corrective action and for com-
pensating third parties for bodily in-
jury and property damage caused by
accidental releases arising from the op-
eration of petroleum underground stor-
age tanks in at least the following per-
occurrence amounts:

(1) For owners or operators of petro-
leum underground storage tanks that
are located at petroleum marketing fa-
cilities, or that handle an average of
more than 10,000 gallons of petroleum
per month based on annual throughput
for the previous calendar year; $1 mil-
lion.

(2) For all other owners or operators
of petroleum underground storage
tanks; $500,000.

(b) Owners or operators of petroleum
underground storage tanks must dem-
onstrate financial responsibility for
taking corrective action and for com-
pensating third parties for bodily in-
jury and property damage caused by
accidental releases arising from the op-
eration of petroleum underground stor-
age tanks in at least the following an-
nual aggregate amounts:

(1) For owners or operators of 1 to 100
petroleum underground storage tanks,
$1 million; and

(2) For owners or operators of 101 or
more petroleum underground storage
tanks, $2 million.

(c) For the purposes of paragraphs (b)
and (f) of this section, only, ‘‘a petro-
leum underground storage tank’’
means a single containment unit and
does not mean combinations of single
containment units.

(d) Except as provided in paragraph
(e) of this section, if the owner or oper-
ator uses separate mechanisms or sepa-
rate combinations of mechanisms to
demonstrate financial responsibility
for:

(1) Taking corrective action;
(2) Compensating third parties for

bodily injury and property damage
caused by sudden accidental releases;
or

(3) Compensating third parties for
bodily injury and property damage
caused by nonsudden accidental re-
leases, the amount of assurance pro-
vided by each mechanism or combina-
tion of mechanisms must be in the full
amount specified in paragraphs (a) and
(b) of this section.

(e) If an owner or operator uses sepa-
rate mechanisms or separate combina-
tions of mechanisms to demonstrate fi-
nancial responsibility for different pe-
troleum underground storage tanks,
the annual aggregate required shall be
based on the number of tanks covered
by each such separate mechanism or
combination of mechanisms.

(f) Owners or operators shall review
the amount of aggregate assurance pro-
vided whenever additional petroleum
underground storage tanks are ac-
quired or installed. If the number of pe-
troleum underground storage tanks for
which assurance must be provided ex-
ceeds 100, the owner or operator shall
demonstrate financial responsibility in
the amount of at least $2 million of an-
nual aggregate assurance by the anni-
versary of the date on which the mech-
anism demonstrating financial respon-
sibility became effective. If assurance
is being demonstrated by a combina-
tion of mechanisms, the owner or oper-
ator shall demonstrate financial re-
sponsibility in the amount of at least
$2 million of annual aggregate assur-
ance by the first-occurring effective
date anniversary of any one of the
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