§35.200

319 and 205(j)(5) funds awarded to an In-
dian Tribe treated as a State in a fiscal
year which are not obligated by the
end of the fiscal year shall be available
to the Administrator for reallocation
to other such Tribes in the following
fiscal year.

[47 FR 44954, Oct. 12, 1982, as amended at 53
FR 37409, Sept. 26, 1988; 54 FR 14358, Apr. 11,
1989; 59 FR 13817, Mar. 23, 1994; 60 FR 2881,
Jan. 12, 1995]

AIR POLLUTION CONTROL (SECTION 105)

§35.200 Purpose.

Section 105 of the Clean Air Act au-
thorizes assistance to State, local,
interstate, or intermunicipal air pollu-
tion control agencies (as defined in sec-
tion 302(b) of the Act) to administer
programs for the prevention and con-
trol of air pollution or implementation
of national air quality standards. Asso-
ciated program regulations are found
in 40 CFR parts 50, 51, 52, 58, 60, 61, 62,
and 81.

§35.201 Definitions applicable to sec-
tion 105.

For purposes of section 105 of the
Clean Air Act the following definitions
are to be used in addition to the defini-
tions in §35.105; except that the defini-
tion of ‘“‘Recurrent expenditures’ has
the meaning set forth below:

Implementing means, within the con-
text of section 105 of the Clean Air Act,
as amended, any activity related to
planning, developing, establishing, car-
rying-out, improving, or maintaining
programs for the prevention and con-
trol of air pollution or implementation
of national primary and secondary am-
bient air quality standards.

Nonrecurrent expenditures means
those expenditures which are shown by
the recipient to be of a nonrepetitive,
unusual, or singular nature such as
would not reasonably be expected to
recur in the foreseeable future. Costs
categorized as nonrecurrent must be
approved in the assistance agreement
or an amendment thereto. All other ap-
proved project costs are deemed to be
recurrent.

Recurrent expenditures means those
expenses associated with the activities
of a continuing environmental pro-
gram. All expenditures are considered

40 CFR Ch. | (7-1-00 Edition)

recurrent unless justified by the appli-
cant as nonrecurrent and approved in
the assistance award or an amendment
thereto.

[60 FR 371, Jan. 4, 1995]

§35.205 Maximum Federal share.

(a) The Regional Administrator may
provide State, local, interstate, or
intermunicipal agencies up to three-
fifths of the approved costs of imple-
menting programs for the prevention
and control of air pollution or imple-
menting national primary and sec-
ondary ambient air quality standards.
Air pollution control agencies cur-
rently receiving grants and contrib-
uting less than the required minimum
of two-fifths of the approved program
costs shall have until November 15, 1993
to increase their contribution to the
required level.

(b) Subject to the conditions set
forth below, the Regional Adminis-
trator may, at the request of the Gov-
ernor of a State or the Governor’s des-
ignee, or in the case of a local jurisdic-
tion, the authorized local official,
waive, for a 1-year period, all or a por-
tion of the cost-sharing requirement of
paragraph (a) of this section. The Re-
gional Administrator may renew the
waiver for no more than 2 years so long
as the total waiver period does not ex-
ceed 3 years from the approval date of
a State’s permit program required
under section 502 of the Clean Air Act
(Act).

(1) The waiver may be approved on a
case-by-case basis and only when a
State or local government’s nonfederal
contribution is reduced below the re-
quired two-fifths minimum as a result
of the redirection of its nonfederal air
resources to meet the requirements of
section 502(b) of the Act.

(2) In applying for a waiver the Gov-
ernor or the Governor’s designee, or in
the case of a local jurisdiction, the au-
thorized local official, must:

(i) Describe the extent of fiscal and
programmatic impact on the agency’s
section 105 program as a result of the
transfer of nonfederal resources to sup-
port the program approved by EPA
under section 502(b) of the Act.

(i) Provide documentation of the
amount of the cost-sharing shortfall
and the programmatic activities that
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would not be able to be carried out if
the section 105 grant is reduced or not
awarded as a result of a State or local
air pollution control agency’s inability
to meet the cost-sharing requirements.

(iii) Assure that there is no source of
funding that may reasonably be used to
meet the cost-sharing requirement for
the affected grant budget period; and

(iv) Assure that during the section
105 grant period the non-federal share
of the program costs will not be re-
duced in an amount greater than that
authorized by the waiver.

(c) For Indian Tribes establishing eli-
gibility pursuant to §35.220(a), the Re-
gional Administrator may provide fi-
nancial assistance in an amount up to
95 percent of the approved costs of
planning, developing, establishing, or
improving an air pollution control pro-
gram, and up to 95 percent of the ap-
proved costs of maintaining that pro-
gram. After two years from the date of
each Tribe’s initial grant award, the
Regional Administrator will reduce the
maximum Federal share to 90 percent,
as long as the Regional Administrator
determines that the Tribe meets cer-
tain economic indicators that would
provide an objective assessment of the
Tribe’s ability to increase its share.
The EPA will examine the experience
of this program and other relevant in-
formation to determine appropriate
long-term cost share rates within five
years of February 12, 1998. For Indian
Tribes establishing eligibility pursuant
to §35.220(a), the Regional Adminis-
trator may increase the maximum Fed-
eral share if the Tribe can demonstrate
in writing to the satisfaction of the Re-
gional Administrator that fiscal cir-
cumstances within the Tribe are con-
strained to such an extent that ful-
filling the match would impose undue
hardship. This waiver provision is de-
signed to be very rarely used.

(d) The Regional Administrator may
provide financial assistance in an
amount up to 95 percent of the ap-
proved costs of planning, developing,
establishing, or approving an air pollu-
tion control program and up to 95 per-
cent of the approved costs of maintain-
ing that program to an intertribal
agency of two or more Tribes that have
established eligibility pursuant to
§35.220(a), which has substantial re-

§35.210

sponsibility for carrying out an appli-
cable implementation plan under sec-
tion 110 of the Clean Air Act, when
such intertribal agency is authorized
by the governing bodies of those Tribes
to apply for and receive financial as-
sistance. After two years from the date
of each intertribal agency’s initial
grant award, the Regional Adminis-
trator will reduce the maximum Fed-
eral share to 90 percent, as long as the
Regional Administrator determines
that the tribal members of the inter-
tribal agency meet certain economic
indicators that would provide an objec-
tive assessment of the Tribes’ ability
to increase the non-federal share. For
intertribal agencies made up of Indian
Tribes establishing eligibility pursuant
to §35.220(a), which have substantial re-
sponsibility for carrying out an appli-
cable implementation plan under sec-
tion 110 of the Clean Air Act, the Re-
gional Administrator may increase the
maximum Federal share if the inter-
tribal agency can demonstrate in writ-
ing to the satisfaction of the Regional
Administrator that fiscal cir-
cumstances within the member Tribes
are constrained to such an extent that
fulfilling the match would impose
undue hardship. This waiver provision
is designed to be very rarely used.

(e) The Regional Administrator may
provide financial assistance in an
amount up to 60 percent of the ap-
proved costs of planning, developing,
establishing, or improving an air pollu-
tion control program, and up to sixty
percent of the approved costs of main-
taining that program to Tribes that
have not made a demonstration that
they are eligible for treatment in the
same manner as a State under 40 CFR
49.6, but are eligible for financial as-
sistance under §35.220(b).

[60 FR 371, Jan. 4, 1995, as amended at 63 FR
7270, Feb. 12, 1998]

§35.210 Maintenance of effort.

(@) To receive funds under section
105, an agency must expend annually
for recurrent section 105 program ex-
penditures an amount of non-Federal
funds at least equal to such expendi-
tures during the preceding fiscal year,
unless the Regional Administrator,
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