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(c) Purchase of insurance. The State
may draw cash to purchase insurance
as premiums are due.

(d) Guarantees and security for bonds.
(1) Cash draw in the event of default. In
the event of an imminent default in
debt service payments on the guaran-
teed/secured debt, the State can draw
cash immediately up to the total
amount of the LOC committed to the
guarantee/security. If a balance re-
mains in the guarantee portion of the
LOC reserve after the default is cov-
ered, the State must negotiate a re-
vised schedule for the remaining
amount of the guarantee/security.

(2) Cash draw in the absence of de-
fault. (i) The State can draw cash up to
the amount of the LOC dedicated for
the guarantee or security in accord-
ance with a schedule based on the na-
tional title II annual outlay rate (Yr 1:
7%; Yr 2: 35%; Yr 3: 26%; Yr 4: 20%; Yr
5: 12%), or actual construction cost. In
the latter case, the amount of the cash
draw would be the actual construction
costs multiplied by the Federal share
of the reserve multiplied by the ratio
of the reserve to either the amount
guaranteed or the proceeds of the bond
issue.

(ii) In addition, in the case of a secu-
rity the State can identify a group of
projects whose value equals approxi-
mately the total of that portion of the
LOC and the State match dedicated as
a security. The State can then draw
cash based on the incurred construc-
tion costs of the selected projects only,
multiplied by the ratio of the Federal
portion of the security to the entire se-
curity.

(3) Aggressive leveraging exception.
Where the cash draw rules discussed in
§ 35.3160(d) would significantly frustrate
a State’s program, the Agency may
permit an exception to these cash draw
rules and provide for a more acceler-
ated cash draw, where the State can
demonstrate that:

(i) There are eligible projects ready
to proceed in the immediate future
with enough costs to justify the
amount of the secured bond issue;

(ii) The absence of cash on an accel-
erated basis will substantially delay
these projects;

(iii) If accelerated cash draws are al-
lowed, the SRF will provide substan-
tially more assistance; and

(iv) The long term viability of the
State program to meet water quality
needs will be protected.

(4) Cash draw limitation. When the
LOC is used for securing State issued
bonds, cash draws cannot be made at a
rate greater than equal amounts over
the maximum number of quarters that
payments can be made, pursuant to
§ 35.3155(c). Exceptions to this limita-
tion are in cases of default (see
§ 35.3160(d)(1)) and where cash draws are
based on construction costs for all
projects, as in § 35.3160(d)(2)(i).

(e) Administrative expenses—(1) Pay-
ments. One payment will be made at the
time of the grant, based on the portion
of the LOC estimated to be used for ad-
ministrative expenses.

(2) Cash draw. The State can draw
cash based on a schedule that coincides
with the rate at which administrative
expenses will be incurred, up to that
portion of the LOC dedicated to admin-
istrative expenses.

(f) Withholding payments. If a State
fails to take corrective action in ac-
cordance with section 605 of the Act,
the Agency shall withhold payments to
the SRF. Once a payment has been
made by the Agency, that payment and
cash draws from that payment will not
be subject to withholding because of a
State’s failure to take corrective ac-
tion.

§ 35.3165 Reports and audits.
(a) Annual report. The State must

provide an Annual Report to the RA
beginning the first fiscal year after it
receives payments under title VI. The
State should submit this report to the
RA according to the schedule estab-
lished in the grant agreement.

(b) Matters to establish in the annual
report. In addition to the requirements
in section 606(d) of the Act, in its an-
nual report the State must establish
that it has:

(1) Reviewed all SRF funded section
212 projects in accordance with the ap-
proved environmental review proce-
dures;

(2) Deposited its match on or before
the date on which each quarterly grant
payment was made;
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(3) Assured compliance with the re-
quirements of § 35.3135(f);

(4) Made binding commitments to
provide assistance equal to 120 percent
of the amount of each grant payment
within one year after receiving the
grant payment pursuant to § 35.3135(c);

(5) Expended all funds in an expedi-
tious and timely manner pursuant to
§ 35.3135(d); and

(6) First used all funds as a result of
capitalization grants to assure mainte-
nance of progress toward compliance
with the enforceable requirements of
the Act pursuant to § 35.3135(e).

(c) Annual review—(1) Purpose. The
purpose of the annual review is to as-
sess the success of the State’s perform-
ance of activities identified in the IUP
and Annual Report, and to determine
compliance with the terms of the cap-
italization grant agreement. The RA
will complete the annual review ac-
cording to the schedule established in
the grant agreement.

(2) Records access. After reasonable
notice by the RA, the State or assist-
ance recipient must make available to
the EPA such records as the RA rea-
sonably requires to review and deter-
mine State compliance with the re-
quirements of title VI. The RA may
conduct onsite visits as needed to pro-
vide adequate programmatic review.

(d) Annual audit. (1) At least once a
year the RA (through the Office of the
Inspector General) will conduct, or re-
quire the State to have independently
conducted, a financial and compliance
audit of the SRF and the operations of
the SRF. If the State is required to
have an independently conducted audit
performed, the State may designate an
independent auditor of the State to
carry out the audit or may contrac-
tually procure the service.

(2) The auditor can be a certified pub-
lic accountant, a public accountant li-
censed on or before December 31, 1970,
or a governmental auditor who meets
the qualification standards (Govern-
ment Auditing Standards). In addition,
the auditor must meet the independ-
ence standard as enumerated by the
General Accounting Office and Amer-
ican Institute of Certified Public Ac-
countants. The Office of the Inspector
General may arrange for an EPA audit
if the State fails to conduct the audit

or if the State’s review is otherwise un-
satisfactory.

(3) The audit report required under
section 606(b) must contain an opinion
on the financial statements of the SRF
and its internal controls, and a report
on compliance with title VI.

(4) The audit report must be com-
pleted within one year of the end of the
appropriate accounting period and sub-
mitted to the Office of the Inspector
General within 30 days of completion.
In cases of State conducted audits, the
State will be notified within 90 days as
to the acceptability of the audit report
and its findings. Audits may be done in
conjunction with the Single Audit Act.

(Approved by the Office of Management and
Budget under control number 2040–0118)

§ 35.3170 Corrective action.
(a) Causes. If the RA determines that

the State has not complied with re-
quirements under title VI, the RA will
notify the State of such noncompliance
and prescribe the necessary corrective
action. Failure to satisfy the terms of
the capitalization grant agreement, in-
cluding unmet conditions or assurances
or invalid certifications, is grounds for
a finding of noncompliance. In addi-
tion, if the State does not manage the
SRF in a financially sound manner
(e.g. allows consistent and substantial
failures of loan repayments), the RA
may take corrective action as provided
under this section.

(b) RA’s course of action. In making a
determination of noncompliance with
the capitalization grant agreement and
devising the corrective action, the RA
will identify the nature and cause of
the problems. The State’s corrective
action must remedy the specific in-
stance of noncompliance and adjust
program management to avoid non-
compliance in the future.

(c) Consequences for failure to take cor-
rective action. If within 60 days of re-
ceipt of the noncompliance notice, a
State fails to take the necessary ac-
tions to obtain the results required by
the RA, or to provide an acceptable
plan to achieve the results required,
the RA shall withhold payments to the
SRF until the State has taken accept-
able actions. If the State fails to take
the necessary corrective action deemed
adequate by the RA within twelve
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