§35.4025

group has been
State.

(c) Unless a consolidation agreement
makes site-specific incorporation nec-
essary, a previously incorporated group
that includes all the individuals and
groups that joined in applying for the
TAG shall not be required to reincor-
porate for the specific purpose of rep-
resenting affected individuals at the
site provided that the group can dem-
onstrate that it has a substantial his-
tory of involvement at the site.

§35.4025 Eligible applicants.

Eligible applicants, except as pro-
vided in §35.4030, are any group of indi-
viduals that may be affected by a re-
lease or a threatened release at any fa-
cility that is listed on the NPL or is
proposed for listing under the NCP and
at which a response action has begun.

§35.4030 Ineligible applicants.

(a) Potentially responsible parties
(PRPs) are ineligible to receive or be
represented in groups receiving or
using TAGs.

(1) No group established or sustained
by a PRP shall be eligible for a TAG.

(2) No group that receives services
provided by or paid for by a PRP shall
be eligible for a TAG.

(3) For an applicant to obtain a grant
it must establish an identity separate
from that of an entity that is ineligible
under §35.4030 (a)(1) or (2) by making a
reasonable demonstration of independ-
ence from the ineligible entity. Such a
demonstration requires, at a minimum,
a showing that the applicant has a for-
mal legal identity (e.g., officers) and a
substantive existence, including fi-
nances, separate and distinct from that
of the ineligible entity.

(b) The following groups and organi-
zations are also ineligible to receive or
be represented in groups receiving or
using TAGs.

(1) Corporations that are not incor-
porated for the specific purpose of rep-
resenting affected individuals at the
site except as provided in §35.4020(c);

(2) Academic institutions;

(3) Political subdivisions (e.g., town-
ships and municipalities); and

(4) Groups established or presently
sustained by ineligible entities under
§35.4030 (b) through (c) (including emer-

incorporated by the
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gency planning committees and citizen
advisory boards who may be precluded
from acting independently).

(c) This section shall not preclude
any individual affected by a Superfund
site from participating in a recipient
group in his or her capacity as an indi-
vidual. However, an individual whose
financial involvement in a PRP (as
other than an employee or contractor)
is determined by the Award Official to
be sufficiently substantial may be pre-
cluded from participation in a recipi-
ent group in any capacity.

§35.4035 Evaluation criteria.

(a) EPA will award a TAG only after
it has determined that all eligibility
and responsibility requirements listed
in §§35.4020, 35.4025, and 35.4030 are met,
and after review of the applicant’s
qualifications in the narrative section
of the grant application. Each appli-
cant will be required to provide infor-
mation on how it meets the eligibility
criteria in the grant application. The
“Applicant Qualifications’ section is
Part 1V of SF-424.

(b) Sole applicant. After the Letter of
Intent process (see §35.4040), if there is
still only one group, the evaluation
process will consist of the Agency en-
suring that the applicant meets the
criteria stated in §35.4035(c) in addition
to the administrative and management
capability requirements, and can dem-
onstrate that it is representative of the
community affected by a release or a
threatened release at a facility that is
listed on the NPL or is proposed for
listing under the NCP and where a re-
sponse action has begun, as dem-
onstrated by fulfillment of the criteria
in §35.4035(c). Once these requirements
have been met by the sole applicant,
the Agency may award a TAG.

(c) Multiple applicants. Where there
are competing applicants EPA will
evaluate the strengths and weaknesses
of each applicant. EPA will rank each
applicant relative to other applicants.
Each criterion is assigned a weight
showing its relative importance. EPA
will rank each applicant by utilizing
criteria described below. In order to
qualify, applicants must meet criterion
1 and/or 5 and not score zero on criteria
2,3, 0r4.
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(1) The presence of an actual or po-
tential health threat posed to group
members by the site (this criterion can
be met by establishing a demonstrable
threat to members’ health or a reason-
able belief that the site poses a sub-
stantial threat to their health) (30
points);

(2) The applicant best represents
groups and individuals affected by the
site (20 points);

(3) The identification of how the
group plans to use the services of a
Technical Advisor throughout the
Superfund response action (20 points);

(4) The demonstrated intention and
ability of the applicant to inform oth-
ers in the community of the informa-
tion provided by the Technical Advisor
(20 points); and

(5) The presence of an actual or po-
tential economic threat or threat of an
impaired use or enjoyment of the envi-
ronment to group members that is
caused by the site (this criterion can be
met by establishing a demonstrable
economic or environmental threat to
group members or a reasonable belief
that the site poses a substantial eco-
nomic or environmental threat) (10
points).

§35.4040 Notification process.

(@) Groups wishing to apply for a
TAG should first submit a Letter of In-
tent (LOI) to EPA. EPA will respond in
writing to an LOI. A grant application
submitted by a community group with-
out having first submitted an LOI will
fulfill the LOI requirement, thus initi-
ating the notification process.

(b) Upon receipt of the first LOI, EPA
will undertake certain activities de-
pending on the schedule for work at
the site:

(1) If commencement of the remedial
investigation or a removal action is
not underway or scheduled to begin,
EPA will advise the group in writing
that grant applications for the site are
not yet being accepted. EPA may infor-
mally notify other interested groups
that it has received an LOI; or

(2) If a response action is already un-
derway or scheduled to begin, EPA
may conduct mailings and/or meetings,
in addition to the required public no-
tice, to provide formal notice to other
interested parties that a grant for the

§35.4055

site soon may be awarded. These for-
mal notification activities will gen-
erally be conducted far enough in ad-
vance of the start of the response ac-
tion to allow time for groups to con-
solidate, apply for and receive a grant
award, and procure a Technical Advisor
before work commences at the site.

(c) Other potential applicants will
have 30 days to contact the original ap-
plicant to form a coalition. If the com-
munity groups are unable to form a co-
alition, they must notify EPA within
the 30 days. EPA will then accept sepa-
rate applications from all interested
groups for an additional 30-day period.
EPA may consider written requests for
extensions of this time. If there is a
qualified applicant, a grant will be
awarded from among the competing ap-
plications based on the evaluation cri-
teria described in §35.4035. The sched-
ule for response activities at a site will
not be affected by the TAG application
process.

§35.4045 Submission of application.

(a) After meeting the LOI require-
ment, the applicant must then submit
a TAG application on SF-424.

(b) An applicant must submit a budg-
et clearly showing the proposed ex-
penditure of funds, how it will provide
the cash and/or in-kind contributions
to meet the ‘““match” requirement, and
how the funds and other resources, in-
cluding the “match’” will be used to
complete the TAG project. As part of
the application process, the applicant
must submit the following certifi-
cations:

(1) Drug-Free Workplace,

(2) Debarment, Suspension, and Other
Responsibility Matters, and

(3) Anti-Lobbying (if the grant is
$100,000 or more).

§35.4050 Timing of award.

An award of a TAG will be made no
earlier than the start of the response
action. Grants to qualified applicants
could be delayed depending upon the
availability of funds for the Superfund
program.

§35.4055 Ineligible activities.

The following activities are ineligible
for assistance under this program:
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