§745.320

Subpart @—State and Indian Tribal
Programs

SOURCE: 61 FR 45825, Aug. 29, 1996, unless
otherwise noted.

§745.320 Scope and purpose.

(a) This subpart establishes the re-
quirements that State or Tribal pro-
grams must meet for authorization by
the Administrator to administer and
enforce the standards, regulations, or
other requirements established under
TSCA section 402 and/or section 406 and
establishes the procedures EPA will
follow in approving, revising, and with-
drawing approval of State or Tribal
programs.

(b) For State or Tribal lead-based
paint training and certification pro-
grams, a State or Indian Tribe may
seek authorization to administer and
enforce §§745.225, 745.226, and 745.227.
The provisions of §§745.220, 745.223,
745.233, 745.235, 745.237, and 745.239 shall
be applicable for the purposes of such
program authorization.

(c) For State or Tribal pre-renova-
tion notification programs, a State or
Indian Tribe may seek authorization to
administer and enforce regulations de-
veloped pursuant to TSCA section 406.

(d) A State or Indian Tribe applying
for program authorization may seek ei-
ther interim approval or final approval
of the compliance and enforcement
portion of the State or Tribal lead-
based paint program pursuant to the
procedures at §745.327(a).

(e) State or Tribal submissions for
program authorization shall comply
with the procedures set out in this sub-
part.

(f) Any State or Tribal program ap-
proved by the Administrator under this
subpart shall at all times comply with
the requirements of this subpart.

(9) In many cases States will lack au-
thority to regulate activities in Indian
Country. This lack of authority does
not impair a State’s ability to obtain
full program authorization in accord-
ance with this subpart. EPA will ad-
minister the program in Indian Coun-
try if neither the State nor Indian
Tribe has been granted program au-
thorization by EPA.
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§745.323 Definitions.

The definitions in subpart A apply to
this subpart. In addition, the defini-
tions in §745.223 and the following defi-
nitions apply:

Indian Country means (1) all land
within the limits of any American In-
dian reservation under the jurisdiction
of the U.S. government, notwith-
standing the issuance of any patent,
and including rights-of-way running
throughout the reservation; (2) all de-
pendent Indian communities within the
borders of the United States whether
within the original or subsequently ac-
quired territory thereof, and whether
within or outside the limits of a State;
and (3) all Indian allotments, the In-
dian titles which have not been extin-
guished, including rights-of-way run-
ning through the same.

Indian Tribe means any Indian Tribe,
band, nation, or community recognized
by the Secretary of the Interior and ex-
ercising substantial governmental du-
ties and powers.

§745.324 Authorization of State or
Tribal programs.

(a) Application content and procedures.
(1) Any State or Indian Tribe that
seeks authorization from EPA to ad-
minister and enforce any provisions of
subpart L of this part under section
402(a) of TSCA or the provisions of reg-
ulations developed under section 406 of
TSCA shall submit an application to
the Administrator in accordance with
the procedures of this paragraph (a).

(2) Before developing an application
for authorization, a State or Indian
Tribe shall disseminate a public notice
of intent to seek such authorization
and provide an opportunity for a public
hearing.

(3) A State or Tribal application shall
include:

(i) A transmittal letter from the
State Governor or Tribal Chairperson
(or equivalent official) requesting pro-
gram approval.

(ii) A summary of the State or Tribal
program. This summary will be used to
provide notice to residents of the State
or Tribe.

(iii) A description of the State or
Tribal program in accordance with
paragraph (b) of this section.
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(iv) An Attorney General’s or Tribal
Counsel’s (or equivalent) statement in
accordance with paragraph (c) of this
section.

(v) Copies of all applicable State or
Tribal statutes, regulations, standards,
and other materials that provide the
State or Indian Tribe with the author-
ity to administer and enforce a lead-
based paint program.

(4) After submitting an application,
the Agency will publish a FEDERAL
REGISTER notice that contains an an-
nouncement of the receipt of the State
or Tribal application, the summary of
the program as provided by the State
or Tribe, and a request for public com-
ments to be mailed to the appropriate
EPA Regional Office. This comment
period shall last for no less than 45
days. EPA will consider these com-
ments during its review of the State or
Tribal application.

(5) Within 60 days of submission of a
State or Tribal application, EPA will,
if requested, conduct a public hearing
in each State or Indian Country seek-
ing program authorization and will
consider all comments submitted at
that hearing during the review of the
State or Tribal application.

(b) Program description. A State or In-
dian Tribe seeking to administer and
enforce a program under this subpart
must submit a description of the pro-
gram. The description of the State or
Tribal program must include:

(1)(i) The name of the State or Tribal
agency that is or will be responsible for
administering and enforcing the pro-
gram, the name of the official in that
agency designated as the point of con-
tact with EPA, and addresses and
phone numbers where this official can
be contacted.

(ii) Where more than one agency is or
will be responsible for administering
and enforcing the program, the State
or Indian Tribe must designate a pri-
mary agency to oversee and coordinate
administration and enforcement of the
program and serve as the primary con-
tact with EPA.

(iii) In the event that more than one
agency is or will be responsible for ad-
ministering and enforcing the program,
the application must also include a de-
scription of the functions to be per-
formed by each agency. The desciption
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shall explain and how the program will
be coordinated by the primary agency
to ensure consistency and effective ad-
ministration of the lead-based paint
training accreditation and certifi-
cation program within the State or In-
dian Tribe.

(2) To demonstrate that the State or
Tribal program is at least as protective
as the Federal program, fulfilling the
criteria in paragraph (e)(2)(i) of this
section, the State or Tribal application
must include:

(i) A description of the program that
demonstrates that the program con-
tains all of the elements specified in
§745.325, §745.326, or both; and

(if) An analysis of the State or Tribal
program that compares the program to
the Federal program in subpart L of
this part, regulations developed pursu-
ant to TSCA section 406, or both. This
analysis shall demonstrate how the
program is, in the State’s or Indian
Tribe’s assessment, at least as protec-
tive as the elements in the Federal pro-
gram at subpart L of this part, regula-
tions developed pursuant to TSCA sec-
tion 406, or both. EPA will use this
analysis to evaluate the protectiveness
of the State or Tribal program in mak-
ing its determination pursuant to para-
graph (e)(2)(i) of this section.

(3) To demonstrate that the State or
Tribal program provides adequate en-
forcement, fulfilling the criteria in
paragraph (e)(2)(ii) of this section, the
State or Tribal application must in-
clude a description of the State or
Tribal lead-based paint compliance and
enforcement program that dem-
onstrates that the program contains
all of the elements specified at §745.327.
This description shall include copies of
all policies, certifications, plans, re-
ports, and other materials that dem-
onstrate that the State or Tribal pro-
gram contains all of the elements spec-
ified at §745.327.

(4)(i) The program description for an
Indian Tribe shall also include a map,
legal description, or other information
sufficient to identify the geographical
extent of the territory over which the
Indian Tribe exercises jurisdiction.

(ii) The program description for an
Indian Tribe shall also include a dem-
onstration that the Indian Tribe:
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(A) Is recognized by the Secretary of
the Interior.

(B) has an existing government exer-
cising substantial governmental duties
and powers.

(C) has adequate civil regulatory ju-
risdiction (as shown in the Tribal legal
certification in paragraph (c)(2) of this
section) over the subject matter and
entities regulated.

(D) is reasonably expected to be capa-
ble of administering the Federal pro-
gram for which it is seeking authoriza-
tion.

(iii) If the Administrator has pre-
viously determined that an Indian
Tribe has met the prerequisites in
paragraphs (b)(4)(ii)(A) and (B) of this
section for another EPA program, the
Indian Tribe need provide only that in-
formation unique to the lead-based
paint program required by paragraphs
(b)(4)(ii)(C) and (D) of this section.

(c) Attorney General’s statement. (1) A
State or Indian Tribe must submit a
written statement signed by the Attor-
ney General or Tribal Counsel (or
equivalent) certifying that the laws
and regulations of the State or Indian
Tribe provide adequate legal authority
to administer and enforce the State or
Tribal program. This statement shall
include citations to the specific stat-
utes and regulations providing that
legal authority.

(2) The Tribal legal certification (the
equivalent to the Attorney General’s
statement) may also be submitted and
signed by an independent attorney re-
tained by the Indian Tribe for represen-
tation in matters before EPA or the
courts pertaining to the Indian Tribe’s
program. The certification shall in-
clude an assertion that the attorney
has the authority to represent the In-
dian Tribe with respect to the Indian
Tribe’s authorization application.

(3) If a State application seeks ap-
proval of its program to operate in In-
dian Country, the required legal cer-
tification shall include an analysis of
the applicant’s authority to implement
its provisions in Indian Country. The
applicant shall include a map delin-
eating the area over which it seeks to
operate the program.

(d) Program certification. (1) At the
time of submitting an application, a
State may also certify to the Adminis-
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trator that the State program meets
the requirements contained in para-
graphs (e)(2)(i) and (e)(2)(ii) of this sec-
tion.

(2) If this certification is contained
in a State’s application, the program
shall be deemed to be authorized by
EPA until such time as the Adminis-
trator disapproves the program appli-
cation or withdraws the program au-
thorization. A program shall not be
deemed authorized pursuant to this
subpart to the extent that jurisdiction
is asserted over Indian Country, includ-
ing non-member fee lands within an In-
dian reservation.

(3) If the application does not contain
such certification, the State program
will be authorized only after the Ad-
ministrator authorizes the program in
accordance with paragraph (e) of this
section.

(4) This certification shall take the
form of a letter from the Governor or
the Attorney General to the Adminis-
trator. The certification shall ref-
erence the program analysis in para-
graph (b)(3) of this section as the basis
for concluding that the State program
is at least as protective as the Federal
program, and provides adequate en-
forcement.

(e) EPA approval. (1) EPA will fully
review and consider all portions of a
State or Tribal application.

(2) Within 180 days of receipt of a
complete State or Tribal application,
the Administrator shall either author-
ize the program or disapprove the ap-
plication. The Administrator shall au-
thorize the program, after notice and
the opportunity for public comment
and a public hearing, only if the Ad-
ministrator finds that:

(1)(A) In the case of an application to
authorize the State or Indian Tribe to
administer and enforce the provisions
of subpart L of this part, the State or
Tribal program is at least as protective
of human health and the environment
as the corresponding Federal program
under subpart L of this part; and/or

(B) In the case of an application to
authorize the State or Indian Tribe to
administer and enforce the regulations
developed pursuant to TSCA section
406, the State or Tribal program is at
least as protective of human health
and the environment as the Federal
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regulations developed pursuant to
TSCA section 406.

(ii) The State or Tribal program pro-
vides adequate enforcement.

(3) EPA shall notify in writing the
State or Indian Tribe of the Adminis-
trator’s decision to authorize the State
or Tribal program or disapprove the
State’s or Indian Tribe’s application.

(4) If the State or Indian Tribe ap-
plies for authorization of State or Trib-
al programs under both subpart L and
regulations developed pursuant to
TSCA section 406, EPA may, as appro-
priate, authorize one program and dis-
approve the other.

(f) EPA administration and enforce-
ment. (1) If a State or Indian Tribe does
not have an authorized program to ad-
minister and enforce subpart L of this
part in effect by August 31, 1998, the
Administrator shall, by such date, es-
tablish and enforce the provisions of
subpart L of this part as the Federal
program for that State or Indian Coun-
try.

(2) If a State or Indian Tribe does not
have an authorized program to admin-
ister and enforce regulations developed
pursuant to TSCA section 406 in effect
by August 31, 1998, the Administrator
shall, by such date, establish and en-
force the provisions of regulations de-
veloped pursuant to TSCA section 406
as the Federal program for that State
or Indian Country.

(3) Upon authorization of a State or
Tribal program, pursuant to paragraph
(d) or (e) of this section, it shall be an
unlawful act under sections 15 and 409
of TSCA for any person to fail or refuse
to comply with any requirements of
such program.

(g) Oversight. EPA shall periodically
evaluate the adequacy of a State’s or
Indian Tribe’s implementation and en-
forcement of its authorized programs.

(h) Reports. Beginning 12 months
after the date of program authoriza-
tion, the primary agency for each
State or Indian Tribe that has an au-
thorized program shall submit a writ-
ten report to the EPA Regional Admin-
istrator for the Region in which the
State or Indian Tribe is located. This
report shall be submitted at least once
every 12 months for the first 3 years
after program authorization. If these
reports demonstrate successful pro-
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gram implementation, the Agency will
automatically extend the reporting in-
terval to every 2 years. If the subse-
quent reports demonstrate problems
with implementation, EPA will require
a return to annual reporting until the
reports demonstrate successful pro-
gram implementation, at which time
the Agency will extend the reporting
interval to every 2 years.

The report shall include the fol-
lowing information:

(1) Any significant changes in the
content or administration of the State
or Tribal program implemented since
the previous reporting period; and

(2) All information regarding the
lead-based paint enforcement and com-
pliance activities listed at §745.327(d)
“Summary on Progress and Perform-
ance.”

(i) Withdrawal of authorization. (1) If
EPA concludes that a State or Indian
Tribe is not administering and enforc-
ing an authorized program in compli-
ance with the standards, regulations,
and other requirements of sections 401
through 412 of TSCA and this subpart,
the Administrator shall notify the pri-
mary agency for the State or Indian
Tribe in writing and indicate EPA’s in-
tent to withdraw authorization of the
program.

(2) The Notice of Intent to Withdraw
shall:

(i) ldentify the program aspects that
EPA believes are inadequate and pro-
vide a factual basis for such findings.

(ii) Include copies of relevant docu-
ments.

(iii) Provide an opportunity for the
State or Indian Tribe to respond either
in writing or at a meeting with appro-
priate EPA officials.

(3) EPA may request that an infor-
mal conference be held between rep-
resentatives of the State or Indian
Tribe and EPA officials.

(4) Prior to issuance of a withdrawal,
a State or Indian Tribe may request
that EPA hold a public hearing. At this
hearing, EPA, the State or Indian
Tribe, and the public may present facts
bearing on whether the State’s or In-
dian Tribe’s authorization should be
withdrawn.

(5) If EPA finds that deficiencies war-
ranting withdrawal did not exist or
were corrected by the State or Indian
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Tribe, EPA may rescind its Notice of
Intent to Withdraw authorization.

(6) Where EPA finds that deficiencies
in the State or Tribal program exist
that warrant withdrawal, an agree-
ment to correct the deficiencies shall
be jointly prepared by the State or In-
dian Tribe and EPA. The agreement
shall describe the deficiencies found in
the program, specify the steps the
State or Indian Tribe has taken or will
take to remedy the deficiencies, and
establish a schedule, no longer than 180
days, for each remedial action to be
initiated.

(7) If the State or Indian Tribe does
not respond within 60 days of issuance
of the Notice of Intent to Withdraw or
an agreement is not reached within 180
days after EPA determines that a
State or Indian Tribe is not in compli-
ance with the Federal program, the
Agency shall issue an order with-
drawing the State’s or Indian Tribe’s
authorization.

(8) By the date of such order, the Ad-
ministrator shall establish and enforce
the provisions of subpart L of this part
or regulations developed pursuant to
TSCA section 406, or both, as the Fed-
eral program for that State or Indian
Country.

§745.325 Lead-based paint activities:
State and Tribal program require-
ments.

(a) Program elements. To receive au-
thorization from EPA, a State or Trib-
al program must contain at least the
following program elements for lead-
based paint activities:

(1) Procedures and requirements for
the accreditation of lead-based paint
activities training programs.

(2) Procedures and requirements for
the certification of individuals engaged
in lead-based paint activities.

(3) Work practice standards for the
conduct of lead-based paint activities.

(4) Requirements that all lead-based
paint activities be conducted by appro-
priately certified contractors.

(5) Development of the appropriate
infrastructure or government capacity
to effectively carry out a State or Trib-
al program.

(b) Accreditation of training programs.
The State or Indian Tribe must have
either:
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(1) Procedures and requirements for
the accreditation of training programs
that establish:

(i) Requirements for the accredita-

tion of training programs, including
but not limited to:
(A) Training curriculum require-

ments.

(B) Training hour requirements.

(C) Hands-on training requirements.

(D) Trainee competency and pro-
ficiency requirements.

(E) Requirements for training pro-
gram quality control.

(ii) Procedures for the re-accredita-
tion of training programs.

(iii) Procedures for the oversight of
training programs.

(iv) Procedures for the suspension,
revocation, or modification of training
program accreditations; or

(2) Procedures or regulations, for the
purposes of certification, for the ac-
ceptance of training offered by an ac-
credited training provider in a State or
Tribe authorized by EPA.

(c) Certification of individuals. The
State or Indian Tribe must have re-
quirements for the certification of in-
dividuals that:

(1) Ensure that certified individuals:

(i) Are trained by an accredited
training program; and

(ii) Possess appropriate education or
experience qualifications for certifi-
cation.

(2) Establish procedures for re-certifi-
cation.

(3) Require the conduct of lead-based
paint activities in accordance with
work practice standards established by
the State or Indian Tribe.

(4) Establish procedures for the sus-
pension, revocation, or modification of
certifications.

(5) Establish requirements and proce-
dures for the administration of a third-
party certification exam.

(d) Work practice standards for the con-
duct of lead-based paint activities. The
State or Indian Tribe must have re-
quirements or standards that ensure
that lead-based paint activities are
conducted reliably, effectively, and
safely. At a minimum the State’s or In-
dian Tribe’s work practice standards
for conducting inspections, risk assess-
ments, and abatements must contain
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