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all documents relating to the request
for certification and all documents
submitted therewith, and correspond-
ence and other data material to the
hearing.

(2) The hearing file will be available
for inspection by the applicant at the
office of the Presiding Officer.

(c) An applicant may appear in per-
son, or may be represented by counsel
or by any other duly authorized rep-
resentative.

(d)(1) The Presiding Officer upon the
request of any party, or in his discre-
tion, may arrange for a prehearing con-
ference at a time and place specified by
him to consider the following:

(i) Simplification of the issues;
(ii) Stipulations, admissions of fact,

and the introduction of documents;
(iii) Limitation of the number of ex-

pert witnesses;
(iv) Possibility of agreement dis-

posing of all or any of the issues in dis-
pute;

(v) Such other matters as may aid in
the disposition of the hearing, includ-
ing such additional tests as may be
agreed upon by the parties.

(2) The results of the conference shall
be reduced to writing by the Presiding
Officer and made part of the record.

(e)(1) Hearings shall be conducted by
the Presiding Officer in an informal
but orderly and expeditious manner.
The parties may offer oral or written
evidence, subject to the exclusion by
the Presiding Officer of irrelevant, im-
material and repetitious evidence.

(2) Witnesses will not be required to
testify under oath. However, the Pre-
siding Officer shall call to the atten-
tion of witnesses that their statements
may be subject to the provisions of
title 18 U.S.C. 1001 which imposes pen-
alties for knowingly making false
statements or representations, or using
false documents in any matter within
the jurisdiction of any department or
agency of the United States.

(3) Any witness may be examined or
cross-examined by the Presiding Offi-
cer, the parties, or their representa-
tives.

(4) Hearings shall be reported ver-
batim. Copies of transcripts of pro-
ceedings may be purchased by the ap-
plicant from the reporter.

(5) All written statements, charts,
tabulations, and similar data offered in
evidence at the hearings shall, upon a
showing satisfactory to the Presiding
Officer of their authenticity, rel-
evancy, and materiality, be received in
evidence and shall constitute a part of
the record.

(6) Oral argument may be permitted
in the discretion of the Presiding Offi-
cer and shall be reported as part of the
record unless otherwise ordered by the
Presiding Officer.

(f)(1) The Presiding Officer shall
make an initial decision which shall
include written findings and conclu-
sions and the reasons or basis therefor
on all the material issues of fact, law,
or discretion presented on the record.
The findings, conclusions, and written
decision shall be provided to the par-
ties and made a part of the record. The
initial decision shall become the deci-
sion of the Administrator without fur-
ther proceedings unless there is an ap-
peal to the Administrator or motion
for review by the Administrator within
20 days of the date the initial decision
was filed.

(2) On appeal from or review of the
initial decision the Administrator shall
have all the powers which he would
have in making the initial decision in-
cluding the discretion to require or
allow briefs, oral argument, the taking
of additional evidence or the remand-
ing to the Presiding Officer for addi-
tional proceedings. The decision by the
Administrator shall include written
findings and conclusions and the rea-
sons or basis therefor on all the mate-
rial issues of fact, law, or discretion
presented on the appeal or considered
in the review.

§§ 86.1854–86.1859 [Reserved]

§ 86.1860–04 How to comply with the
Tier 2 and interim non-Tier 2 fleet
average NOX standards.

(a) The fleet average standards re-
ferred to in this section are the cor-
porate fleet average standards for FTP
exhaust NOX emissions set forth in:
§ 86.1811–04(d) for Tier 2 LDV/Ts and
MDPVs (0.07 g/mi); § 86.1811–04(l)(3) for
interim non-Tier 2 LDV/LLDTs (0.30 g/
mi); and, § 86.1811–04(l)(3) for interim
non-Tier 2 HLDT/MDPVs (0.20 g/mi).
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Unless otherwise indicated in this sec-
tion, the provisions of this section
apply to all three corporate fleet aver-
age standards, except that the interim
non-Tier 2 fleet average NOX standards
do not apply to a manufacturer whose
U.S. LDV/T and MDPV sales are 100%
Tier 2 LDV/Ts and MDPVs.

(b)(1) Each manufacturer must com-
ply with the applicable fleet average
NOX standard, or standards, on a sales
weighted average basis, at the end of
each model year, using the procedure
described in this section.

(2) During a phase-in year, the manu-
facturer must comply with the applica-
ble fleet average NOX standard for the
required phase-in percentage for that
year as specified in § 86.1811–04(k)(1), or
for the alternate phase-in percentage
as permitted under § 86.1811–04(k)(6).

(c)(1)(i) Each manufacturer must sep-
arately compute the sales weighted
averages of the individual NOX emis-
sion standards to which it certified all
its Tier 2 vehicles, interim non-Tier 2
LDV/LLDTs, and interim non-Tier 2
HLDT/MDPVs of a given model year as
described in § 86.1804(l)(2).

(ii) For model years up to and includ-
ing 2008, manufacturers must compute
separate NOX fleet averages for Tier 2
LDV/LLDTs and Tier 2 HLDT/MDPVs.

(2)(i) For model years up to and in-
cluding 2008, if a manufacturer certifies
its entire U.S. sales of Tier 2 or interim
non-Tier 2 LDV/LLDTs or interim non-
Tier 2 HLDT/MDPVs, to full useful life
bins having NOX standards at or below
the applicable fleet average NOX stand-
ard, that manufacturer may elect not
to compute a fleet average NOX level
for that category of vehicles. A manu-
facturer making such an election must
not generate NOX credits for that cat-
egory of vehicles for that model year.

(ii) For model years after 2008, if a
manufacturer certifies its entire U.S.
sales of Tier 2 vehicles to full useful
life bins having NOX standards at or
below 0.07 gpm, that manufacturer may
elect not to compute a fleet average
NOX level for its Tier 2 vehicles. A
manufacturer making such an election
must not generate NOX credits for that
model year.

(d) The sales weighted NOX fleet aver-
ages determined pursuant to paragraph
(c) of this section must be compared

with the applicable fleet average stand-
ard; 0.07 g/mi for NOX for Tier 2 LDV/Ts
and MDPVs, 0.30 g/mi for NOX for in-
terim non-Tier 2 LDV/LLDTs, and 0.20
g/mi for NOx for interim non-Tier 2
HLDT/MDPVs. Each manufacturer
must comply on an annual basis with
the fleet average standards by:

(1) Showing that its sales weighted
average NOX emissions of its LDV/
LLDTs, HLDT/MDPVs or LDV/Ts, as
applicable, are at or below the applica-
ble fleet average standard; or

(2) If the sales weighted average is
not at or below the applicable fleet av-
erage standard, by obtaining and ap-
plying sufficient Tier 2 NOX credits, in-
terim non-Tier 2 LDV/LLDT NOX cred-
its or interim non-Tier 2 HLDT/MDPV
NOX credits, as appropriate, and as per-
mitted under § 86.1861–04.

(i) Manufacturers may not use NMOG
credits generated under the NLEV pro-
gram in subpart R of this part to meet
any Tier 2 or interim non-Tier 2 NOX

fleet average standard.
(ii) Tier 2 NOX credits may not be

used to meet any fleet average interim
non-Tier 2 NOX standard except as per-
mitted by § 86.1860–04(e)(1).

(iii) Interim non-Tier 2 NOX credits
may not be used to meet the Tier 2
fleet average NOX standard.

(iv) Interim non-Tier 2 NOX credits
from HLDT/MDPVs may not be used to
meet the fleet average NOX standard
for interim non-Tier 2 LDV/LLDTs, and
interim non-Tier 2 credits from LDV/
LLDTs may not be used to meet the
fleet average NOX standard for interim
non-Tier 2 HLDT/MDPVs.

(e) (1) Manufacturers that cannot
meet the requirements of paragraph (d)
of this section, may carry forward a
credit deficit for three model years, but
must not carry such deficit into the
fourth year. When applying credits to
reduce or eliminate a deficit under the
fleet average standard for interim
LDV/LLDTs or interim HLDT/MDPVs,
that has been carried forward into a
year subsequent to its generation, a
manufacturer may apply credits from
Tier 2 LDV/LLDTs or Tier 2 HLDT/
MDPVs, respectively, as well as from
the appropriate group of interim vehi-
cles. A manufacturer must not use in-
terim credits to reduce or eliminate
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any NOX credit deficit under the Tier 2
fleet average standard.

(2) A manufacturer carrying a credit
deficit into the third year must gen-
erate or obtain credits to offset that
deficit and apply them to the deficit at
a rate of 1.2:1, (i.e. deficits carried into
the third model year must be repaid
with credits equal to 120 percent of the
deficit).

(3) A manufacturer must not bank
credits for future model years or trade
credits to another manufacturer during
a model year into which it has carried
a deficit.

(f) Computing fleet average NOX emis-
sions. (1) Manufacturers must sepa-

rately compute these fleet NOX aver-
ages using the equation contained in
paragraph (f)(2) of this section:

(i) Their Tier 2 LDV/LLDT and Tier 2
HLDT/MDPV fleet average NOX emis-
sions for each model year through 2008;

(ii) Their combined Tier 2 LDV/T and
MDPV fleet average NOX emissions for
each model year after 2008;

(iii) Their interim non-Tier 2 LDV/
LLDT fleet average NOX emissions for
each model year through 2006; and

(iv) Their interim non-Tier 2 HLDT/
MDPV fleet average NOX emissions for
each model year through 2008.

(2) The equation for computing fleet
average NOX emissions is as follows:

(

( . .,
/ ,

N NO

e g
HLDT MDPVs

X×∑  emission standard)
Total number of vehicles of the appropriate category

 all LDV/Ts and MDPVs,  or interim non-Tier 2
 etc.) sold including HEVs and ZEVs

Where:
N = The number of vehicles sold in the

applicable category that were cer-
tified for each corresponding NOX

emission bin. N must be based on
vehicles counted to the point of
first sale.

Emission standard = The individual
full useful life NOX emission stand-
ard for each bin for which the man-
ufacturer had sales.

(3) The results of the calculation in
paragraph (f)(2) of this section must be
rounded as required by § 86.1837–01.

(4) When approved in advance by the
Administrator, the numerator in the
equation in paragraph (f)(2) of this sec-
tion may be adjusted downward by the
product of the number of HEVs from
each NOX emission bin times a HEV
NOX contribution factor determined
through mathematical estimation of
the reduction in NOX emissions over
the test procedure used to certify the
HEVs. The reduction in NOX emissions
must be determined using good engi-
neering judgement and reflect the rela-
tion in actual full useful life NOX emis-
sions to the full useful life NOX stand-
ards for the certification bin applicable
to the vehicles. The Administrator
may require that calculation of the

HEV NOX contribution factor include
vehicle parameters such as vehicle
weight, portion of time during the test
procedure that the HEV operates with
zero exhaust emissions, zero emission
range, NOX emissions from fuel-fired
heaters and NOX emissions from elec-
tricity production and storage.

(g) Additional credits for vehicles cer-
tified to 150,000 mile useful lives. (1) A
manufacturer may certify any test
group to an optional useful life of 15
years or 150,000 miles, whichever occurs
first.

(2)(i) For any test group certified to
the optional 15 year/150,000 mile useful
life, the manufacturer may generate
additional NOX credits, except as pro-
hibited in paragraph (g)(3) of this sec-
tion.

(ii) The manufacturer must calculate
these extra NOX credits, where per-
mitted, by substituting an adjusted
NOX standard for the applicable NOX

standard from the full useful life cer-
tification bin when it calculates the
applicable fleet average NOX emissions
by the procedure in paragraph (f) of
this section. The adjusted standard
must be equal to the applicable full
useful life NOX standard multiplied by
0.85 and rounded to the same number of
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decimal places as the applicable full
useful life NOX standard.

(3) A manufacturer electing not to
comply with applicable intermediate
life standards as permitted under
§ 86.1811–04(c)(4) may not generate addi-
tional credits from vehicles certified to
a useful life of 15 years/150,000 miles;
except that, for bins where such inter-
mediate life standards do not exist or
are specifically deemed to be optional
in § 86.1811–04(c)(4), the manufacturer
may generate additional NOX credits
from vehicles certified to a useful life
of 15 years/150,000 miles.

(h) Additional credits for vehicles cer-
tified to low bins. A manufacturer may
obtain additional NOX credits by certi-
fying vehicles to bins 1 and/or 2 in
model years from 2001 through 2005 sub-
ject to the following requirements:

(1) When computing the fleet average
Tier 2 NOX emissions using the formula
in paragraph (f)(2) of this section, the
manufacturer may multiply the num-
ber (N) of vehicles certified to bins 1
and 2 by the applicable multiplier
shown in Table S04–11. These multi-
pliers may not be used after model year
2005. The table follows:

TABLE S04–11—MULTIPLIERS FOR ADDITIONAL
TIER 2 NOX CREDITS FOR BIN 1 AND 2 LDV/TS.

Bin Model year Multiplier

2 .......... 2001, 2002, 2003, 2004, 2005 .... 1.5
1 .......... 2001, 2002, 2003, 2004, 2005 .... 2.0

(2) [Reserved]

[65 FR 6866, Feb. 10, 2000]

§ 86.1861–04 How do the Tier 2 and in-
terim non-Tier 2 NOX averaging,
banking and trading programs
work?

(a) General provisions for Tier 2 credits
and debits. (1) A manufacturer whose
Tier 2 fleet average NOX emissions ex-
ceeds the 0.07 g/mile standard must
complete the calculation at paragraph
(b) of this section to determine the size
of its NOX credit deficit. A manufac-
turer whose Tier 2 fleet average NOX

emissions is less than or equal to the
0.07 g/mile standard must complete the
calculation in paragraph (b) of this sec-
tion if it desires to generate NOX cred-
its. In either case, the number of cred-
its or debits determined in the calcula-

tion at paragraph (b) of this section
must be rounded to the nearest whole
number.

(2) Credits generated according to the
calculation in paragraph (b)(1) of this
section may be banked for future use
or traded to another manufacturer.

(3) NOX credits are not subject to any
discount or expiration date except as
required under the deficit carryforward
provisions of § 86.1860–04(e)(2).

(4) If a manufacturer calculates that
it has negative credits (debits or a
credit deficit) for a given model year,
it must obtain sufficient credits, as re-
quired under § 86.1860–04(e)(2), from ve-
hicles produced by itself or another
manufacturer in a model year no later
than the third model year following
the model year for which it calculated
the credit deficit. (Example: if a manu-
facturer calculates that it has a NOX

credit deficit for the 2008 model year, it
must obtain sufficient NOX credits to
offset that deficit from its own produc-
tion or that of other manufacturers’
2011 or earlier model year vehicles.)

(5) A small volume manufacturer
that has opted not to meet all phase-in
requirements as permitted under
§ 86.1811–04(k)(5), must:

(i) Demonstrate compliance or obtain
appropriate credits to comply with the
0.30 g/mi. fleet average NOX standard
for interim LDV/LLDTs for 100% of its
LDV/LLDTs in 2004, in order to carry
forward a credit deficit for later model
year interim LDV/LLDTs; and

(ii) Demonstrate compliance or ob-
tain appropriate credits to comply with
the 0.07 g/mi. fleet average NOX stand-
ard for 100% of its LDV/LLDTs in 2007,
in order to carry forward a credit def-
icit for later model year Tier 2 LDV/
LLDTs; and

(iii) Demonstrate compliance or ob-
tain appropriate credits to comply with
the 0.20 g/mi. fleet average interim NOX

standard for 100% of its HLDT/MDPVs
in 2007, in order to carry forward a
credit deficit for later model year in-
terim HLDT/MDPVs.

(6)(i) Manufacturers may not use NOX

credits to comply with the NLEV re-
quirements of subpart R of this part.

(ii) Manufacturers may not use
NMOG credits generated by vehicles
certified to the NLEV requirements of
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