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manufacturer do in fact conform with
the regulations with respect to which
the certificate of conformity was
issued; and

(5) The following statement and en-
dorsement:

This report is submitted pursuant to sec-
tions 213 and 208 of the Clean Air Act. This
Selective Enforcement Audit was conducted
in complete conformance with all applicable
regulations under 40 CFR part 89 et seq. and
the conditions of the test order. No emission-
related changes to production processes or
quality control procedures for the engine
family tested have been made between re-
ceipt of the test order and conclusion of the
audit. All data and information reported
herein is, to the best of (Company Name)
knowledge, true and accurate. | am aware of
the penalties associated with violations of
the Clean Air Act and the regulations there-
under. (Authorized Company Representa-
tive.)

[59 FR 31335, June 17, 1994. Redesignated and
amended at 63 FR 56996, 57020, Oct. 23, 1998]

§89.510 Compliance with acceptable
quality level and passing and fail-
ing criteria for selective enforce-
ment audits.

(a) The prescribed acceptable quality
level is 40 percent.

(b) A failed engine is one whose final
test results pursuant to §89.509(b), for
one or more of the applicable pollut-
ants, exceed the applicable emission
standard or family emission level.

() The manufacturer must test en-
gines comprising the test sample until
a pass decision is reached for all pollut-
ants or a fail decision is reached for
one pollutant. A pass decision is
reached when the cumulative number
of failed engines, as defined in para-
graph (b) of this section, for each pol-
lutant is less than or equal to the pass
decision number, as defined in para-
graph (d) of this section, appropriate to
the cumulative number of engines test-
ed. A fail decision is reached when the
cumulative number of failed engines
for one or more pollutants is greater
than or equal to the fail decision num-
ber, as defined in paragraph (d) of this
section, appropriate to the cumulative
number of engines tested.

(d) The pass and fail decision num-
bers associated with the cumulative
number of engines tested are deter-
mined by using the tables in appendix
A to this subpart, ‘“Sampling Plans for

§89.511

Selective Enforcement Auditing of
Nonroad Engines,” appropriate to the
projected sales as made by the manu-
facturer in its report to EPA under
§89.505(c)(1). In the tables in appendix
A to this subpart, sampling plan
‘‘stage’ refers to the cumulative num-
ber of engines tested. Once a pass or
fail decision has been made for a par-
ticular pollutant, the number of en-
gines with final test results exceeding
the emission standard for that pollut-
ant shall not be considered any further
for the purposes of the audit.

(e) Passing or failing of an SEA oc-
curs when the decision is made on the
last engine required to make a decision
under paragraph (c) of this section.

(f) The Administrator may terminate
testing earlier than required in para-
graph (c) of this section.

[59 FR 31335, June 17, 1994. Redesignated at 63
FR 56996, Oct. 23, 1998]

§89.511 Suspension and revocation of
certificates of conformity.

(a) The certificate of conformity is
suspended with respect to any engine
failing pursuant to paragraph (b) of
§89.510 effective from the time that
testing of that engine is completed.

(b) The Administrator may suspend
the certificate of conformity for a fam-
ily which does not pass an SEA, pursu-
ant to paragraph §89.510(c), based on
the first test or all tests conducted on
each engine. This suspension will not
occur before ten days after failure of
the audit, unless the manufacturer re-
quests an earlier suspension.

(c) If the results of testing pursuant
to these regulations indicate that en-
gines of a particular family produced
at one plant of a manufacturer do not
conform to the regulations with re-
spect to which the certificate of con-
formity was issued, the Administrator
may suspend the certificate of con-
formity with respect to that family for
engines manufactured by the manufac-
turer at all other plants.

(d) Notwithstanding the fact that en-
gines described in the application may
be covered by a certificate of con-
formity, the Administrator may sus-
pend such certificate immediately in
whole or in part if the Administrator
finds any one of the following infrac-
tions to be substantial:
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(1) The manufacturer refuses to com-
ply with the provisions of a test order
issued by the Administrator under
§89.503.

(2) The manufacturer refuses to com-
ply with any of the requirements of
this subpart.

(3) The manufacturer submits false or
incomplete information in any report
or information provided to the Admin-
istrator under this subpart.

(4) The manufacturer renders inac-
curate any test data submitted under
this subpart.

(5) An EPA enforcement officer(s) or
EPA authorized representative(s) is de-
nied the opportunity to conduct activi-
ties related to entry and access as au-
thorized in this subpart and a warrant
or court order is presented to the man-
ufacturer or the party in charge of a fa-
cility in question.

(6) An EPA enforcement officer(s) or
EPA authorized representative(s) is un-
able to conduct activities related to
entry and access as authorized in
§89.506 because a manufacturer has lo-
cated a facility in a foreign jurisdic-
tion where local law prohibits those ac-
tivities.

(e) The Administrator must notify
the manufacturer in writing of any sus-
pension or revocation of a certificate of
conformity in whole or in part; a sus-
pension or revocation is effective upon
receipt of the notification or ten days,
except that the certificate is imme-
diately suspended with respect to any
failed engines as provided for in para-
graph (a) of this section.

(f) The Administrator may revoke a
certificate of conformity for a family
when the certificate has been sus-
pended pursuant to paragraph (b) or (c)
of this section if the proposed remedy
for the nonconformity, as reported by
the manufacturer to the Adminis-
trator, is one requiring a design change
or changes to the engine and/or emis-
sion control system as described in the
application for certification of the af-
fected family.

(g) Once a certificate has been sus-
pended for a failed engine, as provided
for in paragraph (a) of this section, the
manufacturer must take the following
actions before the certificate is rein-
stated for that failed engine:

(1) Remedy the nonconformity.
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(2) Demonstrate that the engine con-
forms to applicable standards or family
emission levels by retesting the engine
in accordance with these regulations.

(3) Submit a written report to the
Administrator, after successful com-
pletion of testing on the failed engine,
which contains a description of the
remedy and test results for each engine
in addition to other information that
may be required by this part.

(h) Once a certificate for a failed
family has been suspended pursuant to
paragraph (b) or (c) of this section, the
manufacturer must take the following
actions before the Administrator will
consider reinstating the certificate:

(1) Submit a written report to the
Administrator which identifies the rea-
son for the noncompliance of the en-
gines, describes the proposed remedy,
including a description of any proposed
quality control and/or quality assur-
ance measures to be taken by the man-
ufacturer to prevent future occurrences
of the problem, and states the date on
which the remedies will be imple-
mented.

(2) Demonstrate that the engine fam-
ily for which the certificate of con-
formity has been suspended does in fact
comply with these regulations by test-
ing engines selected from normal pro-
duction runs of that engine family, at
the plant(s), port facility(ies) or associ-
ated storage facility(ies) specified by
the Administrator, in accordance with
the conditions specified in the initial
test order. If the manufacturer elects
to continue testing individual engines
after suspension of a certificate, the
certificate is reinstated for an engine
actually determined to be in conform-
ance with the applicable standards or
family emission levels through testing
in accordance with the applicable test
procedures, provided that the Adminis-
trator has not revoked the certificate
pursuant to paragraph (f) of this sec-
tion.

(i) Once the certificate for a family
has been revoked under paragraph (f) of
this section and the manufacturer de-
sires to continue introduction into
commerce of a modified version of that
family, the following actions must be
taken before the Administrator may
consider issuing a certificate for that
modified family:
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(1) If the Administrator determines
that the proposed change(s) in engine
design may have an effect on emission
performance deterioration, the Admin-
istrator will notify the manufacturer,
within five working days after receipt
of the report in paragraph (g) of this
section, whether subsequent testing
under this subpart is sufficient to
evaluate the proposed change or
changes or whether additional testing
is required; and

(2) After implementing the change or
changes intended to remedy the non-
conformity, the manufacturer must
demonstrate that the modified engine
family does in fact conform with these
regulations by testing engines selected
from normal production runs of that
modified engine family in accordance
with the conditions specified in the ini-
tial test order. If the subsequent audit
results in passing of the audit, the Ad-
ministrator will reissue the certificate
or issue a new certificate, as the case
may be, to include that family, pro-
vided that the manufacturer has satis-
fied the testing requirements of para-
graph (i)(1) of this section. If the subse-
quent audit is failed, the revocation re-
mains in effect. Any design change ap-
provals under this subpart are limited
to the family affected by the test
order.

(J) At any time subsequent to an ini-
tial suspension of a certificate of con-
formity for a test engine pursuant to
paragraph (a) of this section, but not
later than 15 days (or such other period
as may be allowed by the Adminis-
trator) after notification of the Admin-
istrator’s decision to suspend or revoke
a certificate of conformity in whole or
in part pursuant to paragraph (b), (c),
or (f) of this section, a manufacturer
may request a hearing as to whether
the tests have been properly conducted
or any sampling methods have been
properly applied.

(k) Any suspension of a certificate of
conformity under paragraph (d) of this
section:

(1) will be in writing and will include
the offer of an opportunity for a hear-
ing conducted in accordance with
§§89.512, 89.513, and 89.514 and

(2) need not apply to engines no
longer in the hands of the manufac-
turer.

§89.512

(I) After the Administrator suspends
or revokes a certificate of conformity
pursuant to this section and prior to
the commencement of a hearing under
§89.512, if the manufacturer dem-
onstrates to the Administrator’s satis-
faction that the decision to suspend,
revoke, or void the certificate was
based on erroneous information, the
Administrator will reinstate the cer-
tificate.

(m) To permit a manufacturer to
avoid storing non-test engines when
conducting an audit of a family subse-
quent to a failure of an SEA and while
reauditing of the failed family, it may
request that the Administrator condi-
tionally reinstate the certificate for
that family. The Administrator may
reinstate the certificate subject to the
condition that the manufacturer con-
sents to recall all engines of that fam-
ily produced from the time the certifi-
cate is conditionally reinstated if the
family fails the subsequent audit at the
level of the standard and to remedy
any nonconformity at no expense to
the owner.

[59 FR 31335, June 17, 1994. Redesignated at 63
FR 56996, Oct. 23, 1998]

§89.512

(a) If the manufacturer disagrees
with the Administrator’s decision
under §89.511 (b), (c), (d), or (f) to sus-
pend or revoke a certificate or disputes
the basis for an automatic suspension
pursuant to §89.511 (a), the manufac-
turer may request a public hearing.

(b) The manufacturer’s request must
be filed with the Administrator not
later than 15 days after the Adminis-
trator’s notification of the decision to
suspend or revoke, unless otherwise
specified by the Administrator. The
manufacturer must simultaneously
serve two copies of this request upon
the Director of the Engine Programs
and Compliance Division and file two
copies with the Hearing Clerk of the
Agency. Failure of the manufacturer to
request a hearing within the time pro-
vided constitutes a waiver of the right
to a hearing. Subsequent to the expira-
tion of the period for requesting a hear-
ing as of right, the Administrator may,
at her or his discretion and for good
cause shown, grant the manufacturer a

Request for public hearing.
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