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(3) In disapproving a control strategy
implementation plan revision, EPA
would give a protective finding where a
submitted plan contains adopted con-
trol measures or written commitments
to adopt enforceable control measures
that fully satisfy the emissions reduc-
tions requirements relevant to the
statutory provision for which the im-
plementation plan revision was sub-
mitted, such as reasonable further
progress or attainment.

(b) Failure to submit and incomplete-
ness. In areas where EPA notifies the
State, MPO, and DOT of the State’s
failure to submit a control strategy
implementation plan or submission of
an incomplete control strategy imple-
mentation plan revision (either of
which initiates the sanction process
under CAA sections 179 or 110(m)), the
conformity status of the transpor-
tation plan and TIP shall lapse on the
date that highway sanctions are im-
posed on the nonattainment area for
such failure under section 179(b)(1) of
the CAA, unless the failure has been
remedied and acknowledged by a letter
from the EPA Regional Administrator.

(c) Federal implementation plans. If
EPA promulgates a Federal implemen-
tation plan that contains motor vehi-
cle emissions budget(s) as a result of a
State failure, the conformity lapse im-
posed by this section because of that
State failure is removed.

§ 93.121 Requirements for adoption or
approval of projects by other recipi-
ents of funds designated under title
23 U.S.C. or the Federal Transit
Laws.

(a) Except as provided in paragraph
(b) of this section, no recipient of Fed-
eral funds designated under title 23
U.S.C. or the Federal Transit Laws
shall adopt or approve a regionally sig-
nificant highway or transit project, re-
gardless of funding source, unless the
recipient finds that the requirements
of one of the following are met:

(1) The project was included in the
first three years of the most recently
conforming transportation plan and
TIP (or the conformity determination’s
regional emissions analyses), even if
conformity status is currently lapsed;
and the project’s design concept and
scope has not changed significantly
from those analyses; or

(2) There is a currently conforming
transportation plan and TIP, and a new
regional emissions analysis including
the project and the currently con-
forming transportation plan and TIP
demonstrates that the transportation
plan and TIP would still conform if the
project were implemented (consistent
with the requirements of §§ 93.118 and/
or 93.119 for a project not from a con-
forming transportation plan and TIP).

(b) In isolated rural nonattainment
and maintenance areas subject to
§ 93.109(g), no recipient of Federal funds
designated under title 23 U.S.C. or the
Federal Transit Laws shall adopt or ap-
prove a regionally significant highway
or transit project, regardless of funding
source, unless the recipient finds that
the requirements of one of the fol-
lowing are met:

(1) The project was included in the
regional emissions analysis supporting
the most recent conformity determina-
tion for the portion of the statewide
transportation plan and TIP which are
in the nonattainment or maintenance
area, and the project’s design concept
and scope has not changed signifi-
cantly; or

(2) A new regional emissions analysis
including the project and all other re-
gionally significant projects expected
in the nonattainment or maintenance
area demonstrates that those projects
in the statewide transportation plan
and statewide TIP which are in the
nonattainment or maintenance area
would still conform if the project were
implemented (consistent with the re-
quirements of §§ 93.118 and/or 93.119 for
projects not from a conforming trans-
portation plan and TIP).

§ 93.122 Procedures for determining
regional transportation-related
emissions.

(a) General requirements. (1) The re-
gional emissions analysis required by
§§ 93.118 and 93.119 for the transpor-
tation plan, TIP, or project not from a
conforming plan and TIP must include
all regionally significant projects ex-
pected in the nonattainment or main-
tenance area. The analysis shall in-
clude FHWA/FTA projects proposed in
the transportation plan and TIP and
all other regionally significant projects
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which are disclosed to the MPO as re-
quired by § 93.105. Projects which are
not regionally significant are not re-
quired to be explicitly modeled, but ve-
hicle miles traveled (VMT) from such
projects must be estimated in accord-
ance with reasonable professional prac-
tice. The effects of TCMs and similar
projects that are not regionally signifi-
cant may also be estimated in accord-
ance with reasonable professional prac-
tice.

(2) The emissions analysis may not
include for emissions reduction credit
any TCMs or other measures in the ap-
plicable implementation plan which
have been delayed beyond the sched-
uled date(s) until such time as their
implementation has been assured. If
the measure has been partially imple-
mented and it can be demonstrated
that it is providing quantifiable emis-
sion reduction benefits, the emissions
analysis may include that emissions
reduction credit.

(3) Emissions reduction credit from
projects, programs, or activities which
require a regulatory action in order to
be implemented may not be included in
the emissions analysis unless:

(i) The regulatory action is already
adopted by the enforcing jurisdiction;

(ii) The project, program, or activity
is included in the applicable implemen-
tation plan;

(iii) The control strategy implemen-
tation plan submission or maintenance
plan submission that establishes the
motor vehicle emissions budget(s) for
the purposes of § 93.118 contains a writ-
ten commitment to the project, pro-
gram, or activity by the agency with
authority to implement it; or

(iv) EPA has approved an opt-in to a
Federally enforced program, EPA has
promulgated the program (if the con-
trol program is a Federal responsi-
bility, such as vehicle tailpipe stand-
ards), or the Clean Air Act requires the
program without need for individual
State action and without any discre-
tionary authority for EPA to set its
stringency, delay its effective date, or
not implement the program.

(4) Emissions reduction credit from
control measures that are not included
in the transportation plan and TIP and
that do not require a regulatory action
in order to be implemented may not be

included in the emissions analysis un-
less the conformity determination in-
cludes written commitments to imple-
mentation from the appropriate enti-
ties.

(i) Persons or entities voluntarily
committing to control measures must
comply with the obligations of such
commitments.

(ii) The conformity implementation
plan revision required in § 51.390 of this
chapter must provide that written
commitments to control measures that
are not included in the transportation
plan and TIP must be obtained prior to
a conformity determination and that
such commitments must be fulfilled.

(5) A regional emissions analysis for
the purpose of satisfying the require-
ments of § 93.119 must make the same
assumptions in both the ‘‘Baseline’’
and ‘‘Action’’ scenarios regarding con-
trol measures that are external to the
transportation system itself, such as
vehicle tailpipe or evaporative emis-
sion standards, limits on gasoline vola-
tility, vehicle inspection and mainte-
nance programs, and oxygenated or re-
formulated gasoline or diesel fuel.

(6) The ambient temperatures used
for the regional emissions analysis
shall be consistent with those used to
establish the emissions budget in the
applicable implementation plan. All
other factors, for example the fraction
of travel in a hot stabilized engine
mode, must be consistent with the ap-
plicable implementation plan, unless
modified after interagency consulta-
tion according to § 93.105(c)(1)(i) to in-
corporate additional or more geo-
graphically specific information or rep-
resent a logically estimated trend in
such factors beyond the period consid-
ered in the applicable implementation
plan.

(7) Reasonable methods shall be used
to estimate nonattainment or mainte-
nance area VMT on off-network road-
ways within the urban transportation
planning area, and on roadways outside
the urban transportation planning
area.

(b) Regional emissions analysis in se-
rious, severe, and extreme ozone non-
attainment areas and serious CO non-
attainment areas must meet the re-
quirements of paragraphs (b) (1)
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through (3) of this section if their met-
ropolitan planning area contains an ur-
banized area population over 200,000.

(1) By January 1, 1997, estimates of
regional transportation-related emis-
sions used to support conformity deter-
minations must be made at a minimum
using network-based travel models ac-
cording to procedures and methods
that are available and in practice and
supported by current and available doc-
umentation. These procedures, meth-
ods, and practices are available from
DOT and will be updated periodically.
Agencies must discuss these modeling
procedures and practices through the
interagency consultation process, as
required by § 93.105(c)(1)(i). Network-
based travel models must at a min-
imum satisfy the following require-
ments:

(i) Network-based travel models must
be validated against observed counts
(peak and off-peak, if possible) for a
base year that is not more than 10
years prior to the date of the con-
formity determination. Model forecasts
must be analyzed for reasonableness
and compared to historical trends and
other factors, and the results must be
documented;

(ii) Land use, population, employ-
ment, and other network-based travel
model assumptions must be docu-
mented and based on the best available
information;

(iii) Scenarios of land development
and use must be consistent with the fu-
ture transportation system alter-
natives for which emissions are being
estimated. The distribution of employ-
ment and residences for different trans-
portation options must be reasonable;

(iv) A capacity-sensitive assignment
methodology must be used, and emis-
sions estimates must be based on a
methodology which differentiates be-
tween peak and off-peak link volumes
and speeds and uses speeds based on
final assigned volumes;

(v) Zone-to-zone travel impedances
used to distribute trips between origin
and destination pairs must be in rea-
sonable agreement with the travel
times that are estimated from final as-
signed traffic volumes. Where use of
transit currently is anticipated to be a
significant factor in satisfying trans-
portation demand, these times should

also be used for modeling mode splits;
and

(vi) Network-based travel models
must be reasonably sensitive to
changes in the time(s), cost(s), and
other factors affecting travel choices.

(2) Reasonable methods in accordance
with good practice must be used to es-
timate traffic speeds and delays in a
manner that is sensitive to the esti-
mated volume of travel on each road-
way segment represented in the net-
work-based travel model.

(3) Highway Performance Monitoring
System (HPMS) estimates of vehicle
miles traveled (VMT) shall be consid-
ered the primary measure of VMT
within the portion of the nonattain-
ment or maintenance area and for the
functional classes of roadways included
in HPMS, for urban areas which are
sampled on a separate urban area basis.
For areas with network-based travel
models, a factor (or factors) may be de-
veloped to reconcile and calibrate the
network-based travel model estimates
of VMT in the base year of its valida-
tion to the HPMS estimates for the
same period. These factors may then be
applied to model estimates of future
VMT. In this factoring process, consid-
eration will be given to differences be-
tween HPMS and network-based travel
models, such as differences in the facil-
ity coverage of the HPMS and the mod-
eled network description. Locally de-
veloped count- based programs and
other departures from these procedures
are permitted subject to the inter-
agency consultation procedures of
§ 93.105(c)(1)(i).

(c) In all areas not otherwise subject
to paragraph (b) of this section, re-
gional emissions analyses must use
those procedures described in para-
graph (b) of this section if the use of
those procedures has been the previous
practice of the MPO. Otherwise, areas
not subject to paragraph (b) of this sec-
tion may estimate regional emissions
using any appropriate methods that ac-
count for VMT growth by, for example,
extrapolating historical VMT or pro-
jecting future VMT by considering
growth in population and historical
growth trends for VMT per person.
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These methods must also consider fu-
ture economic activity, transit alter-
natives, and transportation system
policies.

(d) PM10 from construction-related fugi-
tive dust. (1) For areas in which the im-
plementation plan does not identify
construction-related fugitive PM10 as a
contributor to the nonattainment
problem, the fugitive PM10 emissions
associated with highway and transit
project construction are not required
to be considered in the regional emis-
sions analysis.

(2) In PM10 nonattainment and main-
tenance areas with implementation
plans which identify construction-re-
lated fugitive PM10 as a contributor to
the nonattainment problem, the re-
gional PM10 emissions analysis shall
consider construction-related fugitive
PM10 and shall account for the level of
construction activity, the fugitive
PM10 control measures in the applica-
ble implementation plan, and the dust-
producing capacity of the proposed ac-
tivities.

(e) Reliance on previous regional emis-
sions analysis. (1) The TIP may be dem-
onstrated to satisfy the requirements
of §§ 93.118 (‘‘Motor vehicle emissions
budget’’) or 93.119 (‘‘Emission reduc-
tions in areas without motor vehicle
emissions budgets’’) without new re-
gional emissions analysis if the re-
gional emissions analysis already per-
formed for the plan also applies to the
TIP. This requires a demonstration
that:

(i) The TIP contains all projects
which must be started in the TIP’s
timeframe in order to achieve the high-
way and transit system envisioned by
the transportation plan;

(ii) All TIP projects which are re-
gionally significant are included in the
transportation plan with design con-
cept and scope adequate to determine
their contribution to the transpor-
tation plan’s regional emissions at the
time of the transportation plan’s con-
formity determination; and

(iii) The design concept and scope of
each regionally significant project in
the TIP is not significantly different
from that described in the transpor-
tation plan.

(2) A project which is not from a con-
forming transportation plan and a con-

forming TIP may be demonstrated to
satisfy the requirements of § 93.118 or
§ 93.119 without additional regional
emissions analysis if allocating funds
to the project will not delay the imple-
mentation of projects in the transpor-
tation plan or TIP which are necessary
to achieve the highway and transit sys-
tem envisioned by the transportation
plan, and if the project is either:

(i) Not regionally significant; or
(ii) Included in the conforming trans-

portation plan (even if it is not specifi-
cally included in the latest conforming
TIP) with design concept and scope
adequate to determine its contribution
to the transportation plan’s regional
emissions at the time of the transpor-
tation plan’s conformity determina-
tion, and the design concept and scope
of the project is not significantly dif-
ferent from that described in the trans-
portation plan.

§ 93.123 Procedures for determining
localized CO and PM10 concentra-
tions (hot-spot analysis).

(a) CO hot-spot analysis. (1) The dem-
onstrations required by § 93.116 (‘‘Local-
ized CO and PM10 violations’’) must be
based on quantitative analysis using
the applicable air quality models, data
bases, and other requirements specified
in 40 CFR part 51, Appendix W (Guide-
line on Air Quality Models). These pro-
cedures shall be used in the following
cases, unless different procedures de-
veloped through the interagency con-
sultation process required in § 93.105
and approved by the EPA Regional Ad-
ministrator are used:

(i) For projects in or affecting loca-
tions, areas, or categories of sites
which are identified in the applicable
implementation plan as sites of viola-
tion or possible violation;

(ii) For projects affecting intersec-
tions that are at Level-of-Service D, E,
or F, or those that will change to
Level-of-Service D, E, or F because of
increased traffic volumes related to the
project;

(iii) For any project affecting one or
more of the top three intersections in
the nonattainment or maintenance
area with highest traffic volumes, as
identified in the applicable implemen-
tation plan; and
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