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41 CFR Ch. 101 (7–1–99 Edition)§ 101–45.313–3

§ 101–45.313–3 Representation and cov-
enant.

(a) Representation. Except as provided
in § 101–45.313–7, each selling agency
shall inquire of and secure a written
representation from prospective pur-
chasers as to whether they have em-
ployed or retained any company or per-
son (other than a full-time employee
working solely for the prospective pur-
chaser) to solicit or secure the con-
tract, and shall secure a written agree-
ment to furnish information relating
thereto as required by the sales con-
tracting officer. The form of such rep-
resentation shall be that contained in
Standard Form 114, Sale of Govern-
ment Property—Bid and Award (illus-
trated in § 101–45.4901–114).

(b) Covenant. Selling agencies shall
include in every negotiated or adver-
tised contract for the sale of Govern-
ment-owned personal property the
‘‘covenant against contingent fees’’ as
contained in the Standard Form 114C,
General Sale Terms and Conditions (il-
lustrated in § 101–45.4901–114C).

[42 FR 40854, Aug. 12, 1977]

§ 101–45.313–4 General principles and
standards applicable to the cov-
enant.

(a) Use of principles and standards.
The principles and standards set forth
in this § 101–45.313–4 are intended to be
used as a guide in the negotiation,
awarding, administration, or enforce-
ment of Government contracts.

(b) Contingent character of the fee. Any
fee whether called commission, per-
centage, brokerage, or contingent fee,
or otherwise denominated, is within
the purview of the covenant if, in fact,
any portion thereof is dependent upon
success in obtaining or securing the
Government contract or contracts in-
volved. The fact, however, that a fee of
a contingent nature is involved does
not preclude a relationship which
qualifies under the exceptions to the
prohibition of the covenant.

(c) Exceptions to the prohibition. There
are excepted from the prohibition of
the covenant ‘‘bona fide employees’’
and ‘‘bona fide established commercial
or selling agencies maintained by the
contractor for the purpose of securing
business.’’

(d) Bona fide employee. (1) The term
bona fide employee, for the purpose of
the exception to the prohibition of the
covenant, means an individual (includ-
ing a corporate officer) employed by a
concern in good faith to devote his full
time to such concern and no other con-
cern and over whom the concern has
the right to exercise supervision and
control as to time, place, and manner
of performance of work.

NOTE: It is recognized that a concern, espe-
cially a small business concern, may employ
an individual who represents other concerns.
The factors set forth in § 101–45.313–4(e)(2), ex-
cept (iv), shall be applied to determine
whether such an individual comes within the
exception to the prohibition of the covenant.

(2) The hiring must contemplate
some continuity and it may not be re-
lated only to the obtaining of one or
more specific Government contracts.

(3) An employee is not ‘‘bona fide’’
who seeks to obtain any Government
contract or contracts for his employer
through the use of improper influence
or who holds himself out as being able
to obtain any Government contract or
contracts through improper influence.

(4) A person may be a bona fide em-
ployee whether his compensation is on
a fixed salary basis, or when customary
in the trade, on a percentage, commis-
sion, or other contingent basis or a
combination of the foregoing.

(e) Bona fide established commercial or
selling agency maintained by the con-
tractor for the purpose of securing busi-
ness. (1) An agency or agent is not
‘‘bona fide’’ which seeks to obtain any
Government contract or contracts for
its principals through the use of im-
proper influence or which holds itself
out as being able to obtain any Govern-
ment contract or contracts through
improper influence.

(2) In determining whether an agency
is a ‘‘bona fide established commercial
or selling agency maintained by the
contractor for the purpose of securing
business,’’ the factors set forth below
shall be considered. They are nec-
essarily incapable of exact measure-
ment or precise definition and it is nei-
ther possible nor desirable to prescribe
the relative weight to be given any sin-
gle factor as against any other factor
or as against all other factors. The con-
clusions to be reached in a given case
will necessarily depend upon a careful
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