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(1) Excluding individuals from par-
ticipating in, denying them the bene-
fits of, or subjecting them to discrimi-
nation under a program or activity re-
ceiving Federal financial assistance; or

(2) Denying or limiting individual op-
portunity to participate in any pro-
gram or activity receiving Federal fi-
nancial assistance.

(c) The forms of age discrimination
listed in paragraph (b) of this section
are not necessarily a complete list.

§ 101–8.705 Definition of normal oper-
ation and statutory objective.

The terms normal operation and statu-
tory objective are defined as follows:

(a) Normal operation means the oper-
ation of a program or activity without
significant changes that would inhibit
meeting objectives.

(b) Statutory objective means any pur-
pose of a program or activity expressly
stated in any Federal, State, or local
statute or ordinance adopted by an
elected, general purpose legislative
body.

§ 101–8.706 Exceptions to the rules
against age discrimination.

§ 101–8.706–1 Normal operation or stat-
utory objective of any program or
activity.

A recipient is permitted to take an
action, otherwise prohibited, if the ac-
tion reasonably takes into account age
as a factor necessary to the normal op-
eration or achievement of any statu-
tory objective of a program or activity.
An action reasonably takes into ac-
count age as a factor if:

(a) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and

(b) The other characteristic must be
measured or approximated for the nor-
mal operation of the program or activ-
ity to continue, or to achieve any stat-
utory objective of the program or ac-
tivity; and

(c) The other characteristic can be
reasonably measured or approximated
by the use of age; and

(d) The other characteristic is im-
practical to measure directly on an in-
dividual basis.

§ 101–8.706–2 Reasonable factors other
than age.

(a) A recipient is permitted to take
an action, otherwise prohibited by
§ 101–8.706–1, which is based on some-
thing other than age, even though the
action may have a disproportionate ef-
fect on persons of different ages.

(b) An action may be based on a fac-
tor other than age only if the factor
bears a direct and substantial correla-
tion to the normal operation of the
program or activity or to the achieve-
ment of a statutory objective.

§ 101–8.707 Burden of proof.

The burden of proving that an age
distinction or other action falls within
the exceptions outlined in § 101–8.706 is
the recipient’s.

§ 101–8.708 Affirmative action by recip-
ient.

Even in the absence of a finding of
age discrimination, a recipient may
take affirmative action to overcome
the effects resulting in limited partici-
pation in the recipient’s program or ac-
tivity.

§ 101–8.709 Special benefits for chil-
dren and the elderly.

If a recipient’s program provides spe-
cial benefits to the elderly or to chil-
dren, such use of age distinctions is
presumed to be necessary to the nor-
mal operation of the program, notwith-
standing the provisions of § 101–8.705.

§ 101–8.710 Age distinctions contained
in General Services Administration
regulation.

Any age distinctions contained in a
rule or regulation issued by GSA are
presumed to be necessary to the
achievement of a statutory objective of
the program to which the rule or regu-
lation applies. The GSA regulation 41
CFR 101–44.207(a) (3) through (27), de-
scribes specific Federal financial as-
sistance programs which provide as-
sistance to all age groups. However,
the ‘‘Child Care Center’’ program serv-
icing children through age 14, and
‘‘Programs for Older Individuals’’, are
the only two programs where age dis-
tinctions are provided.
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