Office of Federal Contract Compliance Programs

§60-1.47 Effective date.

The regulations contained in this
part shall become effective July 1, 1968,
for all contracts, the solicitations, in-
vitations for bids, or requests for pro-
posals which were sent by the Govern-
ment or an applicant on or after said
effective date, and for all negotiated
contracts which have not been exe-
cuted as of said effective date. Not-
withstanding the foregoing, the regula-
tions in this part shall become effec-
tive as to all contracts executed on and
after the 120th day following said effec-
tive date. Subject to any prior approval
of the Secretary, any agency may defer
the effective date of the regulations in
this part, for such period of time as the
Secretary finds to be reasonably nec-
essary. Contracts executed prior to the
effective date of the regulations in this
part shall be governed by the regula-
tions promulgated by the former Presi-
dent’s Committee on Equal Employ-
ment Opportunity which appear at 28
FR 9812, September 2, 1963, and at 28
FR 11305, October 23, 1963, the tem-
porary regulations which appear at 30
FR 13441, October 22, 1965, and the or-
ders at 31 FR 6881, May 10, 1966, and 32
FR 7439, May 19, 1967.
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Subpart A—General

§60-2.1 Title, purpose and scope.

(a) This part shall also be known as
““Revised Order No. 4,”” and shall cover
nonconstruction contractors. Section
60-1.40 of this chapter, affirmative ac-
tion compliance programs, requires
that within 120 days from the com-
mencement of a contract each prime
contractor or subcontractor with 50 or
more employees and (1) a contract of
$50,000 or more; or (2) Government bills
of lading which, in any 12-month pe-
riod, total or can reasonably be ex-
pected to total $50,000 or more; or (3)
who serves as a depository of Govern-
ment funds in any amount; or (4) who
is a financial institution which is an
issuing and paying agent for U.S. sav-
ings bonds and savings notes in any
amount, develop a written affirmative
action compliance program for each of
its establishments. A review of compli-
ance surveys indicates that many con-
tractors do not have affirmative action
programs on file at the time an estab-
lishment is visited by a compliance in-
vestigator. This part details the review
procedure and the results of a contrac-
tor’s failure to develop and maintain
an affirmative action program and
then sets forth detailed guidelines to
be used by contractors and the Govern-
ment in developing and judging these
programs as well as the good faith ef-
fort required to transform the pro-
grams from paper commitments to
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§60-2.2

equal employment opportunity. Sub-
parts B and C of this part are con-
cerned with affirmative action plans
only.

(b) Relief, including back pay where
appropriate, for members of an affected
class who by virtue of past discrimina-
tion continue to suffer the present ef-
fects of that discrimination, shall be
provided in the conciliation agreement
entered into pursuant to §60-60.6 of this
title. An “‘affected class’ problem must
be remedied in order for a contractor
to be considered in compliance. Section
60-2.2 herein pertaining to an accept-
able affirmative action program is also
applicable to the failure to remedy dis-
crimination against members of an
“‘affected class.”

§60-2.2 Agency action.

(a) Any contractor required by §60-
1.40 of this chapter to develop an af-
firmative action program at each of its
establishments who has not complied
fully with that section is not in com-
pliance with Executive Order 11246, as
amended (30 FR 12319). Until such pro-
grams are developed and found to be
acceptable in accordance with the
standards and guidelines set forth in
§§60-2.10 through 60-2.32, the contractor
is unable to comply with the equal em-
ployment opportunity clause. An af-
firmative action plan shall be deemed
to have been accepted by the Govern-
ment at the time the appropriate
OFCCP field, area, regional, or na-
tional office has accepted such plan un-
less within 45 days thereafter the Di-
rector has disapproved such plan.

(b) If, in determining such contrac-
tor’s responsibility for an award of a
contract it comes to the contracting
officer’s attention, through sources
within his agency or through the Office
of Federal Contract Compliance Pro-
grams or other Government agencies,
that the contractor has no affirmative
action program at each of its establish-
ments, or has substantially deviated
from such an approved affirmative ac-
tion program, or has failed to develop
or implement an affirmative action
program which complies with the regu-
lations in this chapter, the contracting
officer shall declare the contractor/bid-
der nonresponsible and so notify the
contractor and the Director, unless he
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can otherwise affirmatively determine
that the contractor is able to comply
with his equal employment obligations.
Any contractor/bidder which has been
declared nonresponsible in accordance
with the provisions of this section may
request the Director to determine that
the responsibility of the contractor/
bidder raises substantial issues of law
or fact to the extent that a hearing is
required. Such request shall set forth
the basis upon which the contractor/
bidder seeks such a determination. If
the Director, in his/her sole discretion,
determines that substantial issues of
law or fact exist, an administrative or
judicial proceeding may be commenced
in accordance with the regulations con-
tained in §60-1.26; or the Director may
require the investigation or compli-
ance review be developed further or ad-
ditional conciliation be conducted: Pro-
vided, That during any pre-award con-
ferences, every effort shall be made
through the processes of conciliation,
mediation, and persuasion to develop
an acceptable affirmative action pro-
gram meeting the standards and guide-
lines set forth in §§60-2.10 through 60-
2.32 so that, in the performance of his
contract, the contractor is able to
meet its equal employment obligations
in accordance with the equal oppor-
tunity clause and applicable rules, reg-
ulations, and orders: Provided further,
That a contractor/bidder may not be
declared nonresponsible more than
twice due to past noncompliance with
the equal opportunity clause at a par-
ticular establishment or facility with-
out receiving prior notice and an op-
portunity for a hearing.

(c)(1) Immediately upon finding that
a contractor has no affirmative action
program, or has deviated substantially
from an approved affirmative action
program, or has failed to develop or im-
plement an affirmative action program
which complies with the requirements
of the regulations in this chapter, that
fact shall be recorded in the investiga-
tion file. Whenever administrative en-
forcement is contemplated, the notice
to the contractor shall be issued giving
him 30 days to show cause why enforce-
ment proceedings under section 209(a)
of Executive Order 11246, as amended,
should not be instituted. The notice to
show cause should contain:
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