§60-2.2

programs as well as the good faith ef-
fort required to transform the pro-
grams from paper commitments to
equal employment opportunity. Sub-
parts B and C of this part are con-
cerned with affirmative action plans
only.

(b) Relief, including back pay where
appropriate, for members of an affected
class who by virtue of past discrimina-
tion continue to suffer the present ef-
fects of that discrimination, shall be
provided in the conciliation agreement
entered into pursuant to §60-60.6 of this
title. An “‘affected class’ problem must
be remedied in order for a contractor
to be considered in compliance. Section
60-2.2 herein pertaining to an accept-
able affirmative action program is also
applicable to the failure to remedy dis-
crimination against members of an
‘‘affected class.”

§60-2.2 Agency action.

(@) Any contractor required by §60-
1.40 of this chapter to develop an af-
firmative action program at each of its
establishments who has not complied
fully with that section is not in com-
pliance with Executive Order 11246, as
amended (30 FR 12319). Until such pro-
grams are developed and found to be
acceptable in accordance with the
standards and guidelines set forth in
§§60-2.10 through 60-2.32, the contractor
is unable to comply with the equal em-
ployment opportunity clause. An af-
firmative action plan shall be deemed
to have been accepted by the Govern-
ment at the time the appropriate
OFCCP field, area, regional, or na-
tional office has accepted such plan un-
less within 45 days thereafter the Di-
rector has disapproved such plan.

(b) If, in determining such contrac-
tor’s responsibility for an award of a
contract it comes to the contracting
officer’s attention, through sources
within his agency or through the Office
of Federal Contract Compliance Pro-
grams or other Government agencies,
that the contractor has no affirmative
action program at each of its establish-
ments, or has substantially deviated
from such an approved affirmative ac-
tion program, or has failed to develop
or implement an affirmative action
program which complies with the regu-
lations in this chapter, the contracting
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officer shall declare the contractor/bid-
der nonresponsible and so notify the
contractor and the Director, unless he
can otherwise affirmatively determine
that the contractor is able to comply
with his equal employment obligations.
Any contractor/bidder which has been
declared nonresponsible in accordance
with the provisions of this section may
request the Director to determine that
the responsibility of the contractor/
bidder raises substantial issues of law
or fact to the extent that a hearing is
required. Such request shall set forth
the basis upon which the contractor/
bidder seeks such a determination. If
the Director, in his/her sole discretion,
determines that substantial issues of
law or fact exist, an administrative or
judicial proceeding may be commenced
in accordance with the regulations con-
tained in §60-1.26; or the Director may
require the investigation or compli-
ance review be developed further or ad-
ditional conciliation be conducted: Pro-
vided, That during any pre-award con-
ferences, every effort shall be made
through the processes of conciliation,
mediation, and persuasion to develop
an acceptable affirmative action pro-
gram meeting the standards and guide-
lines set forth in §§60-2.10 through 60-
2.32 so that, in the performance of his
contract, the contractor is able to
meet its equal employment obligations
in accordance with the equal oppor-
tunity clause and applicable rules, reg-
ulations, and orders: Provided further,
That a contractor/bidder may not be
declared nonresponsible more than
twice due to past noncompliance with
the equal opportunity clause at a par-
ticular establishment or facility with-
out receiving prior notice and an op-
portunity for a hearing.

(©)(1) Immediately upon finding that
a contractor has no affirmative action
program, or has deviated substantially
from an approved affirmative action
program, or has failed to develop or im-
plement an affirmative action program
which complies with the requirements
of the regulations in this chapter, that
fact shall be recorded in the investiga-
tion file. Whenever administrative en-
forcement is contemplated, the notice
to the contractor shall be issued giving
him 30 days to show cause why enforce-
ment proceedings under section 209(a)
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of Executive Order 11246, as amended,
should not be instituted. The notice to
show cause should contain:

(i) An itemization of the sections of
the Executive order and of the regula-
tions with which the contractor has
been found in apparent violation, and a
summary of the conditions, practices,
facts, or circumstances which give rise
to each apparent violation;

(if) The corrective actions necessary
to achieve compliance or, as may be
appropriate, the concepts and prin-
ciples of an acceptable remedy and/or
the corrective action results antici-
pated;

(iii) A request for a written response
to the findings, including commit-
ments to corrective action or the pres-
entation of opposing facts and evi-
dence; and

(iv) A suggested date for the concilia-
tion conference.

(2) If the contractor fails to show
good cause for his failure or fails to
remedy that failure by developing and
implementing an acceptable affirma-
tive action program within 30 days, the
case file shall be processed for enforce-
ment proceedings pursuant to §60-1.26
of this chapter. If an administrative
complaint is filed, the contractor shall
have 20 days to request a hearing. If a
request for hearing has not been re-
ceived within 20 days from the filing of
the administrative complaint, the mat-
ter shall proceed in accordance with
Part 60-30 of this chapter.

(3) During the ‘‘show cause’ period of
30 days, every effort will be made
through conciliation, mediation, and
persuasion to resolve the deficiencies
which led to the determination of non-
responsibility. If satisfactory adjust-
ments designed to bring the contractor
into compliance are not concluded, the
case shall be processed for enforcement
proceedings pursuant to §60-1.26 of this
chapter.

(d) During the ‘‘show cause’ period
and formal proceedings, each con-
tracting agency must continue to de-
termine the contractor’s responsibility
in considering whether or not to award
a new or additional contract.

[43 FR 49249, Oct. 20, 1978; 43 FR 51400, Nov. 3,
1978]

§60-2.11

Subpart B—Required Contents of
Affirmative Action Programs

§60-2.10 Purpose of affirmative action
program.

An affirmative action program is a
set of specific and result-oriented pro-
cedures to which a contractor commits
itself to apply every good faith effort.
The objective of those procedures plus
such efforts is equal employment op-
portunity. Procedures without effort to
make them work are meaningless; and
effort, undirected by specific and
meaningful procedures, is inadequate.
An acceptable affirmative action pro-
gram must include an analysis of areas
within which the contractor is defi-
cient in the utilization of minority
groups and women, and further, goals
and timetables to which the contrac-
tor’s good faith efforts must be di-
rected to correct the deficiencies and,
thus to achieve prompt and full utiliza-
tion of minorities and women, at all
levels and in all segments of its work
force where deficiencies exist.

[43 FR 49249, Oct. 20, 1978; 43 FR 51400, Nov. 3,
1978]

§60-2.11 Required utilization analysis.

Based upon the Government’s experi-
ence with compliance reviews under
the Executive order program and the
contractor reporting system, minority
groups are most likely to be underuti-
lized in departments and jobs within
departments that fall within the fol-
lowing Employer’s Information Report
(EEO-1) designations: Officials and
managers, professionals, technicians,
sales workers, office and clerical and
craftsmen (skilled). As categorized by
the EEO-1 designations, women are
likely to be underutilized in depart-
ments and jobs within departments as
follows: Officials and managers, profes-
sionals, technicians, sales workers (ex-
cept over-the-counter sales in certain
retail establishments), craftsmen
(skilled and semi-skilled). Therefore,
the contractor shall direct special at-
tention to such jobs in its analysis and
goal setting for minorities and women.
Affirmative action programs must con-
tain the following information:
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