Public Health Service, HHS

under §124.513, §124.514, or §124.516 shall
maintain, make available for public in-
spection consistent with personal pri-
vacy, and provide to the Secretary on
request, any records necessary to docu-
ment its compliance with the applica-
ble requirements of this subpart in any
fiscal year, including those documents
submitted to the Secretary under
§124.513(c), §124.514(c), or §124.516(c). A
facility shall maintain these records
for three years, except where a longer
period is required as a result of an in-
vestigation by the Secretary. In such
cases, records must be kept until 180
days following the close of the Sec-
retary’s assessment investigation
under §124.511(b).

(c) Facilities certified under §124.515. A
facility certified under §124.515 shall
maintain the records required by its
grant under section 329 or section 330
or its agreement under section 334 of
the Act, as applicable, for such period
of time as the grant agreement may re-
quire.

(Information collection requirements in
paragraphs (a) and (b) approved by the Office
of Management and Budget under control
number 0915-0103)

[52 FR 46031, Dec. 3, 1987; 52 FR 48362, Dec. 21,
1987; 59 FR 44639, Aug. 30, 1994]

§124.511 Investigation and determina-
tion of compliance.

(a) Complaints. A complaint that a fa-
cility is out of compliance with the re-
quirements of this subpart may be filed
with the Secretary by any person.

(1) A complaint is considered to be
filed with the Secretary on the date
the following information is received
in the Office of the HHS Regional
Health Administrator for the Region in
which the facility is located:

(i) The name and address of the per-
son making the complaint or on whose
behalf the complaint is made;

(if) The name and location of the fa-
cility;

(iii) The date or approximate date on
which the event occurred; and

(iv) A statement of what actions the
complainant considers to violate the
requirements of this subpart.

(2) The Secretary promptly provides
a copy of the complaint to the facility
named in the complaint.

§124.511

(3) When the Secretary investigates a
facility, the facility, including a facil-
ity certified under §124.513, §124.514,
§124.515, or §124.516, shall provide to the
Secretary on request any documents,
records and other information con-
cerning its operation that relate to the
requirements of this subpart. A facility
will be presumed to be out of compli-
ance with its assurance unless it sup-
plies documentation sufficient to show
compliance with the applicable provi-
sions of this subpart.

(4) Section 1627 of the Act provides
that if the Secretary dimisses a com-
plaint or the Attorney General has not
brought an action for compliance with-
in six months from the date on which
the compliant is filed, the person filing
it may bring a private action to effec-
tuate compliance with the assurance. If
the Secretary determines that he/she
will be unable to issue a decision on a
complaint or otherwise take appro-
priate action within the six month pe-
riod, the Secretary may, based on pri-
orities for the disposition of com-
plaints that are established to promote
the most effective use of enforcement
resources, or on the request of the ap-
plicant, dismiss the complaint without
a finding as to compliance prior to the
end of the six month period, but no ear-
lier than 45 days after the complaint is
filed.

(b) Assessments. The Secretary peri-
odically investigates and assesses fa-
cilities to ascertain compliance with
the requirements of this subpart, in-
cluding certification of the amount of
uncompensated services provided in a
fiscal year or years, and provides guid-
ance and prescribes corrective action
to correct noncompliance.

(1) Compliance after February 1, 1988.
(i) The Secretary may certify that a fa-
cility has substantially complied with
its assurance for a fiscal year or years,
and such certification shall establish
that the facility provided the amount
of uncompensated services certified for
the period covered by the certification.

(i) A certification of substantial
compliance shall be based on the
amount properly claimed by the facil-
ity pursuant to §124.509(a), utilizing
procedures determined by the Sec-
retary to be sufficient to establish that
the facility has substantially complied

665



§124.512

with its assurance for the period cov-
ered by the certification. The proce-
dures will include examination of indi-
vidual account data to the extent
deemed necessary by the Secretary.

(iii) A certification of substantial
compliance will be made where the
Secretary determines that, for the pe-
riod covered by the certification, the
facility provided uncompensated serv-
ices to eligible persons who had equal
opportunity to apply therefor. In mak-
ing this determination, the Secretary
will consider, in descending order of
importance, whether—

(A) Corrective action prescribed pur-
suant to §124.512(b) has been taken by
the facility;

(B) Any noncompliance with the re-
quirements of this subpart may be rem-
edied by corrective action under
§124.512(b);

(C) The facility had procedures in
place that complied with the require-
ments of §§124.504(c), 124.505, 124.507,
124.509, 124.510, 124.513(b)(2),
124.514(b)(2), 124.515, and 124.516 (b)(1) or
(b)(2), as applicable, and systematically
correctly followed such procedures.

(2) Compliance prior to February 1,
1988. The Secretary will determine the
amount of creditable services provided
prior to the effective date of these
rules using the compliance standards
applicable under the rules as promul-
gated on May 18, 1979, based on proce-
dures determined by the Secretary to
be sufficient to establish that the facil-
ity provided such amounts of uncom-
pensated services in the period(s) being
assessed.

(c) Determinations of financial inabil-
ity. In determining whether a facility
was or is financially able to meet its
annual compliance level, the Secretary
will consider any comments submitted
by interested parties. In making this
determination, the Secretary will con-
sider factors such as:

(1) The ratio of revenues to expenses;

(2) The occupancy rate;

(3) The ratio of current assets to cur-
rent liabilities;

(4) The average cost per patient day;

(5) The number of days of operating
expenses in accounts payable;

(6) The number of days of revenues in
accounts receivable;
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(7) The sinking fund (or depreciation
fund) balance;

(8) The debt coverage ratio; and

(9) The availability of restricted or
unrestricted funds (such as an endow-
ment) available for charitable use.

[52 FR 46031, Dec. 3, 1987; 52 FR 48362, Dec. 21,
1987; 53 FR 5576, Feb. 25, 1988; 59 FR 44639,
Aug. 30, 1994]
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(a) If the Secretary finds, based on
his/her investigation under §124.511,
that a facility did not comply with the
requirements of this subpart, the Sec-
retary may take any action authorized
by law to secure compliance, including
but not limited to, voluntary agree-
ment or a request to the Attorney Gen-
eral to bring an action against the fa-
cility for specific performance.

(b) A facility, including a facility
certified under §124.513, §124.514, or
§124.516, that has denied uncompen-
sated services to any person because it
failed to comply with the requirements
of this subpart will not be in compli-
ance with its assurance until it takes
whatever steps are necessary to rem-
edy fully the noncompliance, includ-
ing:

(1) Provision of uncompensated serv-
ices to applicants improperly denied;

(2) Repayment of amounts improp-
erly collected from persons eligible to
receive uncompensated services; and

(3) Other corrective actions pre-
scribed by the Secretary.

(c) The Secretary may disallow all of
the uncompensated services claimed in
a fiscal year where the Secretary finds
that the facility was in substantial
noncompliance with its assurance be-
cause it failed to:

(1) Have a system for providing no-
tice to eligible persons as required by
§124.504(c), §124.513(b)(2), §124.514(b)(2),
or §124.516(b)(2)(ii)(A), as applicable;

(2) Comply with the applicable re-
porting requirements of §124.509;

(3) Have a system for maintaining
records of uncompensated services pro-
vided in accordance with §124.510; or

(4) Take corrective action prescribed
pursuant to paragraph (b) of this sec-
tion.

Enforcement.
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