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the average of the bond equivalent of
the weekly ninety-day U.S. Treasury
bill auction rate for the quarter pre-
vious to the quarter in which interest
begins to accrue under this section.

(1) Change of status before July 18,
1984. For facilities that were sold or
transferred or which ceased to be pub-
lic or other nonprofit facilities before
July 18, 1984, interest will be charged
beginning August 17, 1984, or 180 days
after the date of such sale, transfer or
other, whichever is later, and ending
on the date the amount the United
States is entitled to recover is col-
lected.

(2) Change of status after July 17, 1984.
For facilities that are sold or trans-
ferred or which cease to be public or
other nonprofit facilities after July 17,
1984, interest will be charged beginning
180 days after receipt by the Depart-
ment of the notice required under
§ 124.704; Provided, That if such notice is
not provided as prescribed, interest
will be charged beginning on the date
of the sale, transfer, or change of use,
and ending on the date the amount
which the United States is entitled to
recover is collected.

(b) The Secretary may waive interest
charges that result from delays caused
solely by the Department.

§ 124.707 Waiver of recovery where fa-
cility is sold or transferred to a pro-
prietary entity.

(a) Conditions of the waiver. The Sec-
retary may waive the recovery rights
of the United States arising under
§ 124.703(a) if the entity to which the fa-
cility was sold or transferred:

(1) Has filed a written request for the
waiver within the time limits pre-
scribed by this section;

(2) Has established an irrevocable
trust in accordance with this section,
in an amount equal to the greater of
the amount that would otherwise have
been recovered pursuant to § 124.705 (in-
cluding accrued interest as calculated
under § 124.706) or twice the cost of the
remaining uncompensated services ob-
ligation of the facility as of the date of
the change of status, that will be used
by the entity only to provide services
to those unable to pay in accordance
with the requirements of subpart F of
this part; and

(3) Has agreed to comply with the
community service regulations set out
in subpart G of this part.

(b) Procedures for obtaining waiver. (1)
Within 30 days after the date of receipt
of the information described in
§ 124.704(b), the Secretary will send a
letter to the new owner of the facility
advising of the United States’ right of
recovery and the opportunity to obtain
a waiver. For the purpose of advising
the new owner of the amount to be
placed in the irrevocable trust should
the owner wish to obtain a waiver, the
letter will also state the dollar amount
of the remaining uncompensated care
obligation and the amount that would
be due under § 124.705, computed as fol-
lows:

(i) Computation of uncompensated care
obligation. (A) For a facility which
changes status before the date that
subpart F of this part is effective for
the facility, the remaining uncompen-
sated services obligation is zero.

(B) For a facility which changes sta-
tus after the date that subpart F of
this part is effective for the facility,
the Secretary will multiply the annual
compliance level, computed under the
10% method specified in 42 CFR
124.503(a)(1)(ii), for the fiscal year in
which the change of status occurs
times the number of years remaining
in the facility’s uncompensated serv-
ices obligation. From this amount, the
Secretary will subtract amounts of ex-
cess or add amounts of deficit for each
fiscal year prior to the change of status
for which the Secretary has previously
conducted an audit of uncompensated
services accounts. Excess and deficits
will be adjusted by the percent change
in the National Consumer Price Index
for Medical Care between the year in
which the excess or deficit occurred
and the year in which the status
change occurred. For each fiscal year
prior to the change of status which the
Secretary has not audited, the Sec-
retary will add to the remaining obli-
gation an amount equal to the annual
compliance level in each such year ad-
justed by the percent change in the Na-
tional Consumer Price Index for Med-
ical Care between that year and the
year of the status change. The amount
computed as the total remaining obli-
gation will then be multiplied by two.
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If the transferee chooses to accept the
Secretary’s calculation, no further as-
sessments will be made of uncompen-
sated care provided prior to the change
of status date. If the transferee does
not accept the calculation, the trans-
feror or transferee may hire, and may
charge against the irrevocable trust es-
tablished under this section, an inde-
pendent auditor to certify the compli-
ance level and any excess or deficit for
the period from May 18, 1979, up to and
including the date of the change of sta-
tus, using standard Departmental pro-
cedures supplemented with instruc-
tions provided by the Secretary, and
submit the results in accordance with
paragraph (b)(2)(ii) of this section. The
audit may be conducted for any years
not included in a previous site assess-
ment conducted by the Department. If
the Secretary agrees that a change is
appropriate, the Secretary will use this
information to adjust the calculation
as set out in paragraph (b)(3) of this
section. If the independent auditor cer-
tifies that qualified care was rendered
either at the facility or at a replace-
ment facility operated by the trans-
feree between the date of the change of
status and the date of establishment of
the trust, and the Secretary agrees, the
post transfer level of care shall not af-
fect the calculation of the total re-
maining uncompensated care obliga-
tion to be doubled, but instead shall be
recognized as a credit to be drawn from
the trust as provided in paragraph
(c)(1)(ii) of this section. In the case of a
facility with respect to which a grant
was made under title XVI of the Act,
the remaining period of obligation will
be the remainder of the expected useful
life of the facility, as follows: 40 years
for buildings, 30 years for additions, 20
years for building renovations, 20 years
for fixed equipment and 12 years for
major movable equipment.

(ii) Computation of recovery amount.
The Secretary will determine the re-
covery amount as provided in § 124.705.

(2) Within 60 days following the date
of the Secretary’s letter provided pur-
suant to paragraph (b)(1) of this sec-
tion, the owner of the facility shall no-
tify the Secretary in writing that it ei-
ther:

(i) Accepts the trust fund amount for
the waiver as offered by the Secretary;

(ii) Provides a detailed statement of
an alternative determination of the re-
covery amount or an independent audit
of the remaining uncompensated serv-
ices obligation as described in para-
graph (b)(1)(i) of this section; or

(iii) Does not seek a waiver under
§ 124.707. Failure to provide a timely re-
sponse to the Secretary under this sub-
paragraph will be considered an elec-
tion not to seek the waiver.

(3) Within 30 days following the re-
ceipt of the owner’s views concerning
the calculation, and after considering
those views, the Secretary will send a
final letter providing the Secretary’s
determination of twice the remaining
uncompensated care obligation and the
recovery amount under § 124.705. The
amount to be placed in the irrevocable
trust will be the higher of those two
figures. (See paragraph (a)(2) of this
section.)

(4) Within 30 days of the date of the
final letter, the owner of the facility
shall notify the Secretary in writing
whether or not it accepts the terms of
the waiver. Failure to provide timely
notice to the Secretary under this sub-
paragraph will be considered an elec-
tion not to accept the waiver.

(c) Establishment of the trust. (1) With-
in 60 days of the date of its acceptance
of a waiver under paragraph (b)(2) or
(b)(4) of this section, the owner shall
begin delivering services to those un-
able to pay in accordance with subpart
F of this part under an irrevocable
trust established in the amount cal-
culated pursuant to paragraph (b) of
this section. Provided, That

(i) The owner shall provide a copy of
the trust documents to the Secretary
and no trust shall be considered estab-
lished until the trust documents have
been approved by the Secretary; and

(ii) The owner may credit against the
trust any uncompensated services pro-
vided in accordance with subpart F of
this part between the date of the
change of status of the facility and the
establishment of the trust. For an
owner to receive the credit before the
establishment of the trust and deposit
of funds therein, the auditor’s report
covering the post-transfer period shall
be submitted with the notification of
acceptance of the waiver, and in any
event, not later than 30 days from the

VerDate 12<OCT>99 12:03 Oct 20, 1999 Jkt 183165 PO 00000 Frm 00681 Fmt 8010 Sfmt 8002 Y:\SGML\183165T.XXX pfrm03 PsN: 183165T



682

42 CFR Ch. I (10–1–99 Edition)§ 124.708

date of the Secretary’s final letter de-
scribed in paragraph (b)(3) of this sec-
tion. Within 30 days following the re-
ceipt of the auditor’s report, the Sec-
retary will notify the owner of the al-
lowable credit, if any. If the auditor’s
report is not timely submitted, the
trust must be established and fully
funded, in accordance with the time
limits imposed by paragraph (c)(1) of
this section, and the Secretary will no-
tify the owner of the allowable credit,
if any, within 30 days of the date of the
establishment of the trust or within 30
days of the receipt of the report,
whichever is later.

(2) The trust shall be administered by
a Trustee who is neither an employee
of the transferee nor an employee of a
subsidiary or of the parent institution
of the transferee.

(3) The trust shall provide that the
trust corpus and income may be in-
vested only in U.S. Government or U.S.
Government insured securities.

(d) Use of the trust. The corpus and in-
come of the irrevocable trust shall be
used to pay for the costs of uncompen-
sated services, which may include rea-
sonable costs of establishing and ad-
ministering the trust and the cost of
the independent audit described in
paragraph (b)(1)(i) of this section, until
the trust is exhausted.

(Approved by the Office of Management and
Budget under control number 0915–0099)

§ 124.708 Waiver of recovery—good
cause for other use of facility.

The Secretary may for good cause
waive the recovery rights of the United
States arising under § 124.703(b). In de-
termining whether there is good cause
under this section for releasing the ap-
plicant or other owner of the facility
from its obligation, the Secretary will
take into consideration the extent to
which:

(a) The facility will be devoted by the
applicant or other owner to use for an-
other public or nonprofit purpose whch
will promote the purpose of the Act;

(b) There are reasonable assurances
that for the remainder of the 20-year

period other public or nonprofit facili-
ties not previously utilized for the pur-
pose for which the facility was con-
structed will be so utilized and are sub-
stantially equivalent in nature and
purpose.

(c) The facility has been acquired
from an agency of the United States
(e.g., the Federal Housing Administra-
tion under its mortgage insurance com-
mitment program) which has made a
reasonable effort to dispose of it for op-
eration as a public or nonprofit health
care facility.

[51 FR 7939, Mar. 7, 1986, as amended at 57 FR
8272, Mar. 9, 1992]

§ 124.709 Withdrawal of waiver.

(a) Any waiver granted under this
subpart is conditioned upon the recipi-
ent of the waiver carrying out the obli-
gations imposed by § 124.707 or § 124.708
as applicable.

(b) The Secretary will monitor com-
pliance with the community service
and uncompensated care obligations of
any entity that receives a waiver.

(c) Should a recipient of a waiver fail
to comply with the applicable condi-
tions, the Secretary will withdraw the
waiver and seek recovery based on the
value of the facility on the date the
right of recovery first arose under
§ 124.703.

(d) No waiver will be withdrawn until
the recipient has been notified in writ-
ing by the Secretary of the noncompli-
ance and has failed to take corrective
action within 90 days after the date of
such notice.

(e) Should the waiver be withdrawn,
the amount of the Government’s recov-
ery will be the amount set out in the
Secretary’s determination letter as de-
scribed in § 124.707 (b)(1) or (b)(3) as ap-
plicable plus interest from the date of
the notification sent in accordance
with paragraph (d) of this section.

PARTS 125—399 [RESERVED]

CHAPTERS II—III [RESERVED]
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