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(6) To compel the appearance of In-
dian Health Service personnel or to
take depositions of such persons at rea-
sonable times and places.

(d) The decision of the Director, IHS,
or his representative on the appeals
will be rendered within 15 calendar
days from the date of receipt by the Di-
rector of the IHS of the Board’s rec-
ommendation.

(e) The Contract Proposal Declina-
tion Appeals Board shall be composed
of 5 members appointed by the Direc-
tor, Indian Health Service, one of
whom shall be designated to serve as
Chairman.

PROCUREMENT

§ 36.215 Applicability of regulations.

Contracts with tribal organizations
resulting from the submission of Indian
Self-Determination Contract Proposals
as authorized in Pub. L. 93–638 shall be
in accordance with chapters 1 and 3 of
41 CFR.

§ 36.216 Waivers.

(a) The Secretary may, for good
cause shown, waive for the purposes of
a specific contract any federal con-
tracting laws and regulations which he
determines are not appropriate for the
purposes of the contract involved or
are inconsistent with the Act.

(b) Requests for waivers may be initi-
ated by tribal organizations or IHS
contracting officers. Such requests will
be forwarded to the Director, IHS for
decision or further processing to the
Secretary as required.

(c) A waiver request shall set forth
clearly and precisely the following:

(1) The nature and basis of the needed
waiver;

(2) Identification of the procurement
regulation provision from which the
waiver is needed;

(3) The circumstances under which
the waiver would be used;

(4) The intended effect of the waiver;
(5) The length of time for which it

can be anticipated that the waiver will
be required;

(6) Reasons which will contribute to
complete understanding and support of
the requested waiver;

(7) Copies of pertinent background
papers such as forms, contractor re-
quests, etc.

(d) Whenever a waiver is requested by
a tribal organization and such request
is denied, the tribal organization will
be notified of the reasons for denial.

§ 36.217 Fair and equal treatment of
Indian people.

Contracts awarded to tribal organiza-
tions pursuant to the Indian Self-De-
termination Act shall incorporate the
following clause:

The Contractor agrees, consistent with
medical need, to make no discriminatory
distinctions among Indian patients or bene-
ficiaries of this contract. For the purpose of
this contract discriminatory distinctions in-
clude but are not limited to the following:

(a) Denying a patient any service or ben-
efit or availability of a facility;

(b) Providing any service or benefit to a
patient which is different, or is provided in a
different manner or at a different time from
that provided to other patients under this
contract; subjecting a patient to segregation
or separate treatment in any manner related
to his receipt of any service; restricting a pa-
tient in any way in the enjoyment of any ad-
vantage or privilege enjoyed by others re-
ceiving any service benefit; treating a pa-
tient differently from others in determining
whether he satisfies any admission, enroll-
ment, quota, eligibility membership, or
other requirements or condition which indi-
viduals must meet in order to be provided
any service or benefit; the assignment of
times or places for the provision of services
on the basis of discriminatory distinctions
which may be made of the patients to be
served.

§ 36.218 Types of contracts.
Cost-reimbursement type contracts

provide for payment to the contractor
of allowable costs incurred in the per-
formance of the contract, to the extent
prescribed in the contract: This type of
contract establishes an estimate of
total cost for the purpose of obligation
of funds, and a monetary ceiling which
the contractor may not exceed. Except
as provided below, cost reimbursement
contracts will be used for all contracts
made pursuant to this subpart. A nego-
tiated cost reimbursement contract
shall contain the terms set out in § 3–
4.6013 of 41 CFR.

(a) Fixed-price contracts may be used
in those instances where costs can be
precisely established. A negotiated
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fixed-price contract shall contain the
terms set out in § 3–4.6014 of 41 CFR.

(b) Cost sharing contracts may be
used where the tribe contributes to the
cost of a program and may specify a
percentage of cost or fixed amount to
be funded by the government.

§ 36.219 Term of contract.

(a) The term of contracts awarded
under the Acts shall normally be for
one year except that contracts may be
made for a longer term up to three
years subject to the availability of ap-
propriations under the following cir-
cumstances:

(1) The services provided under the
contract can reasonably be expected to
be continuing in nature and, as a re-
sult, a longer contract term would be
advantageous.

(2) The Indian tribe or tribes to be
served by the contract request that the
term be more than one year. The tribal
organization will indicate the desired
term of the contract in the Self-Deter-
mination Contract Proposal.

(b) Contracts made for a term of
more than one year may be renegoti-
ated annually to reflect factors which
include, but need not be limited to,
cost increases beyond the control of
the tribal contractor. Proposed
changes in the services provided under
the contract which reflect changes in
program emphasis may be considered
during the annual renegotiation if the
changes fall within the general scope of
the contract.

§ 36.220 Use of Indian business con-
cerns.

Contracts awarded under authority
of the Act shall incorporate the fol-
lowing clause, which is also set forth in
41 CFR 3–4.6013 and 3–4.6014.

(a) As used in this clause, the term ‘‘Indian
business concern’’ means Indian organiza-
tions or an Indian-owned economic enter-
prise as defined in 42 CFR 36.204(i).

(b) The contractor agrees to give pref-
erence to qualified Indian business concerns
in the awarding of any subcontracts entered
into under the contract consistent with the
efficient performance of the contract. The
contractor shall comply with any preference
requirements regarding Indian business con-
cerns established by the tribe(s) receiving
services under the contract to the extent

that such requirements are consistent with
the purpose and intent of this paragraph.

(c) If no Indian business concerns are avail-
able under the conditions in paragraph (b)
above, the contractor agrees to accomplish
the maximum amount of subcontracting, as
the contractor determines is consistent with
its efficient performance of the contract,
with small business concerns, labor surplus
area concerns or minority business enter-
prises, the definitions for which are con-
tained in subparts 1–1.7, 1–1.8, and 1–1.13 of
the Federal Procurement Regulations. The
contractor is not, however, required to es-
tablish a small business, labor surplus, or
minority business subcontracting program
as described in §§ 1–1.710–3(b), 1–1.805–3(b) and
1–1.1310–2(b), respectively of the Federal Pro-
curement Regulations (41 CFR 1).

§ 36.221 Indian preference in training
and employment.

Contracts awarded under authority
of the Act shall incorporate the fol-
lowing clause, which is also set forth in
41 CFR 3–4.6013 and 3–4.6014.

INDIAN PREFERENCE IN TRAINING AND

EMPLOYMENT

(a) The contractor shall give preference in
employment for all work performed under
the contract, including subcontracts there-
under, to qualified Indians regardless of age,
religion or sex and, to the extent feasible
consistent with the efficient performance of
the contract, provide employment and train-
ing opportunities to Indians, regardless of
age, religion or sex that are not fully quali-
fied to perform under the contract. The con-
tractor shall comply with any Indian pref-
erence requirements established by the tribe
receiving services under the contract to the
extent that such requirements are consistent
with the purpose and intent of this para-
graph.

(b) If the contractor or any of its sub-
contractors is unable to fill its employment
openings after giving full consideration to
Indians as required in paragraph (a) above,
these employment openings may then be
filled by other than Indians under the condi-
tions set forth in the Equal Opportunity
clause of this contract.

(c) The contractor agrees to include this
clause or one similar thereto in all sub-
contracts issued under the contract.

§ 36.222 Indemnity and insurance.

Contracts awarded under authority
of the Act shall incorporate the fol-
lowing clause, which is also set forth in
41 CFR 3–4.6013 and 3–4.6014.
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