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the insurance carrier to waive or other-
wise limit the tribe’s sovereign immu-
nity outside or beyond the coverage
and limits of the policy of insurance.

§ 36.223 Exemption from bonds.
A tribal organization is not required

to furnish performance and payment
bonds before carrying out a contract
under this part for the construction of
public buildings or works as required
by the Miller Act of August 24, 1935 (49
Stat. 793), as amended. However, the
tribal organization shall require each
of its subcontractors, other than tribal
organizations, to furnish both perform-
ance and payment bonds as follows:

(a) A performance bond with a surety
or sureties satisfactory to the approv-
ing official, and in an amount he deems
adequate, for the protection of the
United States.

(b) A payment bond with a surety or
sureties satisfactory to the approving
official for the protection of all persons
supplying labor and material in car-
rying out the contract the use of each
person. Whenever the total amount
payable by the terms of the contract is
not more than $1,000,000 the payment
bond shall be one-half the total amount
payable by the terms of the contract.
Whenever the total amount payable by
the terms of the contract is more than
$1,000,000 but not more than $5,000,000,
the payment bond shall be 40 percent of
the total amount payable by the terms
of the contract. Whenever the total
amount payable by the terms of the
contract is more than $5,000,000 the
payment bond shall be $2,500,000.

§ 36.224 Construction and architect-en-
gineering contracts.

The special provisions, procedures,
and requirements applicable to con-
struction and architect-engineering
service contracts are set forth in § 3–
4.6008 of 41 CFR.

§ 36.225 Performance of personal serv-
ices.

Any contract made under this sub-
part may include provisions for the
performance of personal services which
would otherwise be performed by Fed-
eral employees. Such services include,
but are not limited to, performing the
following functions in connection with

the contract and applicable rules and
regulations:

(a) Determining the eligibility of ap-
plicants for assistance, benefits, or
services.

(b) Determining the extent or
amount of assistance, benefits, or serv-
ices to be provided.

(c) Providing such assistance, bene-
fits, or services.

§ 36.226 Advance payments.

Contracts awarded under the author-
ity of the Act shall incorporate the fol-
lowing clause, which is also set forth in
41 CFR 3–4.6013 and 3–4.6014.

(a) Amount of advance. At the request
of the contractor, and subject to the
conditions hereinafter set forth, the
Government shall make an advance
payment, or advance payments from
time to time, to the Contractor. No ad-
vance payment shall be made (1) with-
out the approval of the officer admin-
istering advance payments (hereinafter
called the ‘‘Administering Office’’ and
designated in paragraph (k)(4) hereof)
to the financial necessity therefore; (2)
in an amount which together, as with
all advance payments theretofore
made, shall exceed the amount stated
in paragraph (k)(1) of this section; and
(3) without a properly certified invoice
or invoices.

(b) Special Bank Account. Until all ad-
vance payments made hereunder are
liquidated and the Administering Of-
fice approves in writing the release of
any funds due and payable to the Con-
tractor, all advance payments and all
other payments under the contract
shall be made by check payable to the
Contractor, and be marked for deposit
only in a Special Bank Account with
the bank designated in paragraph (k)(2)
of this section. No part of the funds in
the Special Bank Account shall be min-
gled with other funds of the contractor
prior to withdrawal thereof from the
Special Bank Account as hereinafter
provided. Except as hereinafter pro-
vided, each withdrawal shall be made
only by check of the Contractor
countersigned on behalf of the Govern-
ment by the Contracting Officer or
such other person or persons as he may
designate in writing (hereinafter called
the ‘‘Countersigning Agent’’). Until
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otherwise determined by the Admin-
istering Office, countersignature on be-
half of the Government will not be re-
quired.

(c) Use of funds. The funds in the Spe-
cial Bank Account may be withdrawn
by the Contractor solely for the pur-
poses of making payments for items of
allowable cost or to reimburse the Con-
tractor for such items of allowable
cost, and for such other purposes as the
Administering Office may approve in
writing. Any interpretation required as
to the proper use of funds shall be
made in writing by the Administering
Office.

(d) Return of funds. The Contractor
may at any time repay all or any part
of the funds advanced hereunder.
Whenever so requested in writing by
the Administering Office, the Con-
tractor shall repay to the Government
such part of the unliquidated balance
of advance payments as shall in the
opinion of the Administering Office be
in excess of current requirements, or
(when added to total advance pre-
viously made and liquidated) in excess
of the amount specified in paragraph
(k)(1) of this section. In the event the
Contractor fails to repay such part of
the unliquidated balance of advance
payments when so requested by the Ad-
ministering Office, all or any part
thereof may be withdrawn from the
Special Bank Account by checks pay-
able to the Treasurer of the United
States signed solely by the
Countersigning Agent and applied in
reduction of advance payments then
outstanding hereunder.

(e) Liquidation. If not otherwise liq-
uidated, the advance payments made
hereunder shall be liquidated as herein
provided. When the sum of all pay-
ments under this contract, other than
advance payments, plus the unliqui-
dated amount of advance payments are
equal to the total estimated cost for
the work under this contract or such
lesser amount to which the total esti-
mated cost under this contract may
have been reduced, plus increases, if
any, in this total estimated cost not
exceeding, in the aggregate (including,
without limitation, reimbursable costs
incident to termination for cause and
retrocession as estimated by the Con-
tracting Officer), the Government shall

thereafter withhold further payments
to the Contractor and apply the
amounts withheld against the Contrac-
tor’s obligation to repay such advance
payments until such advance payments
shall have been fully liquidated. If
upon completion, termination, or ret-
rocession of the contract all advance
payments have not been fully liq-
uidated, the balances therefore shall be
deducted from any sums otherwise due
or which may become due to the Con-
tractor from the Government, and any
deficiency shall be paid by the Con-
tractor to the Government upon de-
mand.

(f) Bank Agreement. Before an advance
payment is made hereunder, the Con-
tractor shall transmit to the Admin-
istering Office, in the form prescribed
by such office, an Agreement in trip-
licate from the bank in which the Spe-
cial Bank Account is established,
clearly setting forth the special char-
acter of the account and the respon-
sibilities of the bank thereunder. Wher-
ever possible, such bank shall be a
member bank of the Federal Reserve
System, or an ‘‘insured’’ bank within
the meaning of the Act creating the
Federal Deposit Insurance Corporation
Act of August 23, 1935, 49 Stat. 685, as
amended (12 U.S.C. 264).

(g) Lien on Special Bank Account. The
Government shall have a lien upon any
balance in the Special Bank Account
paramount to all other liens, which
lien shall secure the repayment of any
advance payments made hereunder.

(h) Lien on property under contract.
Any and all advance payments made
under this contract shall be secured,
when made, by a lien in favor of the
Government, paramount to all other
liens, upon the supplies or other things
covered by this contract and on all ma-
terial and other property acquired for
or allocated to the performance of this
contract, except to the extent that the
Government by virtue of any other pro-
vision of this contract, or otherwise,
shall have valid title to such supplies,
materials, or other property as against
other creditors of the Contractor. The
Contractor shall identify, by marking
or segregation, all property which is
subject to a lien in favor of the Govern-
ment by virtue of any provision of this
contract in such a way as to indicate
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that it is subject to such lien and that
it has been acquired for or allocated to
the performance of this contract. If for
any reason such supplies, materials, or
other property are not identified by
marking or segregation, the Govern-
ment shall be deemed to have a lien to
the extent of the Government’s inter-
est under this contract on any mass of
property with which such supplies, ma-
terials, or other property are commin-
gled. The Contractor shall maintain
adequate accounting control over such
property on his books and records. If at
time during the progress of the work
on the contract it becomes necessary
to deliver any item or items and mate-
rials upon which the Government has a
lien as aforesaid to a third person, the
Contractor shall notify such third per-
son of the lien herein provided and
shall obtain from such third person a
receipt, in duplicate, acknowledging,
inter alia the existence of such lien. A
copy of each receipt shall be delivered
by the Contractor to the Contracting
Officer. If this contract is terminated
in whole or in part and the Contractor
is authorized to sell or retain termi-
nation inventory acquired for or allo-
cated to this contract, such sale or re-
tention shall be made only if approved
by the Contracting Officer, which ap-
proval shall constitute a release of the
Government’s lien hereunder to the ex-
tent that such termination inventory
is sold or retained, and to the extent
that the proceeds of the sale, or the
credit allowed for such retention on
the Contractor’s termination claim, is
applied in reduction of advance pay-
ments then outstanding hereunder.

(i) Insurance. The Contractor rep-
resents and warrants that he is now
maintaining with responsible insurance
carriers, (1) insurance upon his own
plant and equipment against fire and
other hazards to the extent that like
properties are usually insured by oth-
ers operating plants and properties of
similar character in the same general
locality; (2) adequate insurance against
liability on account of damage to per-
sons or property; and (3) adequate in-
surance under all applicable workmen’s
compensation laws. The Contractor
agrees that, until work under this con-
tract has been completed and all ad-
vance payments made hereunder have

been liquidated, he will (i) maintain
such insurance; (ii) maintain adequate
insurance upon any materials, parts,
assemblies, subassemblies, supplies,
equipment and other property acquired
for or allocable to this contract and
subject to the Government lien here-
under; and (iii) furnish such certifi-
cates with respect to his insurance as
the Administering Office may from
time to time require.

(j) Prohibition against assignment. Not-
withstanding any other provision of
this contract, the Contractor shall not
transfer, pledge, or otherwise assign
this contract, or any interest therein,
or any claim arising thereunder, to any
party or parties, bank, trust company,
or other financing institution.

(k) Designations and determinations—
(1) Amount. The amount of advance
payments at any time outstanding
hereunder shall not exceed $———.

(2) Depository. The bank designated
for the deposit of payments made here-
under shall be:

(3) Interest charge. No interest shall
be charged for advance payments made
hereunder. The Contractor shall charge
interest at the rate of 6 percent per
annum on subadvances or down pay-
ments to subcontractors, and such in-
terest will be credited to the account of
the Government. However, interest
need not be charged on subadvances on
nonprofit subcontracts with nonprofit
educational or research institutions for
experimental, research or development
work.

(4) Administering Office. The office ad-
ministering advance payments shall be
the office designated as having respon-
sibility for awarding the contract.

(l) Other security. The terms of this
contract shall be considered adequate
security for advance payments here-
under, except that if at any time the
administering Office deems the secu-
rity furnished by the Contractor to be
inadequate, the Contractor shall fur-
nish such additional security as may be
satisfactory to the Administering Of-
fice, to the extent that such additional
security is available.

[40 FR 53147, Nov. 14, 1975; 44 FR 69933, Dec.
5, 1979]
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