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(2) If a hearing decision has been
issued, the DAB determines whether all
conditions of paragraphs (a) and (b) of
this section are met.

(f) ALJ or DAB certification for the
EAP. If the party meets the require-
ments for the EAP, the ALJ or the
DAB, as appropriate, certifies the case
in writing stating that:

(1) The facts involved in the claim
are not in dispute;

(2) Except as indicated in paragraph
(f)(3) of this section, HCFA’s interpre-
tation of the law is not in dispute;

(3) The sole issue(s) in dispute is the
constitutionality of a statutory provi-
sion or the validity of a regulation,
HCFA Ruling, or national coverage de-
cision based on section 1862(a)(1) of the
Act.

(4) Except for the provision chal-
lenged, the right(s) of the party is es-
tablished; and

(5) The determination or decision
made by the ALJ or DAB is final for
purposes of seeking judicial review.

(g) Effect of ALJ or DAB certification.
(1) Following the issuance of the cer-
tification described in paragraph (f) of
this section, the party waives comple-
tion of the remaining steps of the ad-
ministrative appeals process.

(2) The 60-day period for filing a civil
suit in a Federal district court begins
on the date of receipt of the ALJ or
DAB certification.

(h) Effect of a request for EAP that does
not result in certification. If a request for
the EAP does not meet all the condi-
tions for use of the process, the ALJ or
DAB so advises the party and treats
the request as a request for hearing or
DAB review, as appropriate.

[62 FR 25852, May 12, 1997]

§ 405.720 Hearing; right to hearing.

A person has a right to a hearing re-
garding any initial determination
made under § 405.704 if:

(a) Such initial determination has
been reconsidered by the HCFA;

(b) Such person was a party to the re-
considered determination;

(c) Such person or his representative
has filed a written request for a hear-
ing in accordance with the procedure
described in § 405.722; and

(d) The amount in controversy is $100
or more.

[40 FR 1025, Jan. 6, 1975. Redesignated at 42
FR 52826, Sept. 30, 1977, as amended at 62 FR
25855, May 12, 1997]

§ 405.722 Time and place of filing re-
quest for a hearing.

The request for a hearing shall be
made in writing and filed at an office
of the SSA or the HCFA or with a ALJ,
or, in the case of a qualified railroad
retirement beneficiary, at an office of
the Railroad Retirement Board. Such
request must be filed within 60 days
after the date of receipt of notice of the
reconsidered determination by such in-
dividual, except where the time is ex-
tended as provided in 20 CFR 404.933(c).
For purposes of this section, the date
of receipt of notice of the reconsidered
determination shall be presumed to be
5 days after the date of such notice, un-
less there is a reasonable showing to
the contrary.

[45 FR 73933, Nov. 7, 1980, as amended at 62
FR 25855, May 12, 1997]

§ 405.724 Departmental Appeals Board
(DAB) review.

Regulations beginning at 20 CFR
404.967 regarding SSA Appeals Council
Review are also applicable to DAB re-
view of matters addressed by this sub-
part.

[62 FR 25852, May 12, 1997]

§ 405.730 Court review.

(a) To the extent authorized by sec-
tions 1869, 1876(c)(5)(B), and 1879(d) of
the Act, a party to a Departmental Ap-
peals Board (DAB) decision or an ALJ
decision if the DAB does not review the
ALJ decision, may obtain a court re-
view if the amount remaining in con-
troversy is $1,000 or more. A party may
obtain court review by filing a civil ac-
tion in a district court of the United
States in accordance with the provi-
sions of section 205(g) of the Act. The
filing procedure is set forth at 20 CFR
422.210.

(b) A party to a reconsidered deter-
mination or an ALJ hearing decision
may obtain a court review if the
amount in controversy is $1,000 or
more, and he or she requests and meets
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the conditions for the expedited ap-
peals process set forth in § 405.718.

[62 FR 25852, May 12, 1997]

§ 405.732 Review of national coverage
decisions (NCDs).

(a) General. (1) HCFA makes NCDs ei-
ther granting, limiting, or excluding
Medicare coverage for a specific med-
ical service, procedure or device. NCDs
are made under section 1862(a)(1) of the
Act or other applicable provisions of
the Act. An NCD is binding on all
Medicare carriers, fiscal inter-
mediaries, PROs, HMOs, CMPs, and
HCPPs when published in HCFA pro-
gram manuals or the FEDERAL REG-
ISTER.

(2) Under section 1869(b)(3) of the Act,
only NCDs made under section
1862(a)(1) of the Act are subject to the
conditions of paragraphs (b) through
(d) of this section.

(b) Review by ALJ. (1) An ALJ may
not disregard, set aside, or otherwise
review an NCD.

(2) An ALJ may review the facts of a
particular case to determine whether
an NCD applies to a specific claim for
benefits and, if so, whether the NCD
has been applied correctly to the
claim.

(c) Review by Court. (1) A court’s re-
view of an NCD is limited to whether
the record is incomplete or otherwise
lacks adequate information to support
the validity of the decision, unless the
case has been remanded to the Sec-
retary to supplement the record re-
garding the NCD. The court may not
invalidate an NCD except upon review
of the supplemented record.

(2) A Federal court may not hold un-
lawful or set aside an NCD because it
was not issued in accordance with the
notice and comment procedures of the
Administrative Procedure Act (5 U.S.C.
553) or section 1871(b) of the Act.

(d) Remands—(1) Secretary’s action.
When a court remands an NCD matter
to the Secretary because the record in
support of the NCD is incomplete or
otherwise lacks adequate information,
the Secretary remands the case to
HCFA in order to supplement the
record.

(2) Remand to HCFA. HCFA supple-
ments the record with new or updated
evidence, including additional informa-

tion from other sources, and may issue
a revised NCD.

(3) Final Actions. (i) The proceedings
to supplement the record are expedited.

(ii) When HCFA does not issue a re-
vised NCD, it returns the supplemented
record to the court for review.

(iii) When HCFA issues a revised
NCD, it forwards the case to an ALJ
who issues a new decision applying the
revised NCD to the facts of the claim(s)
under consideration. The ALJ’s deci-
sion is subject to DAB review and, ulti-
mately, judicial review.

[62 FR 25852, May 12, 1997]

§ 405.740 Principles for determining
the amount in controversy.

(a) Individual appellants. For the pur-
pose of determining whether an indi-
vidual appellant meets the minimum
amount in controversy needed for a
hearing ($100), the following rules
apply:

(1) The amount in controversy is
computed as the actual amount
charged the individual for the items
and services in question, less any
amount for which payment has been
made by the intermediary and less any
deductible and coinsurance amounts
applicable in the particular case.

(2) A single beneficiary may aggre-
gate claims from two or more providers
to meet the $100 hearing threshold and
a single provider may aggregate claims
for services provided to one or more
beneficiaries to meet the $100 hearing
threshold.

(3) In either of the circumstances
specified in paragraph (a)(2) of this sec-
tion, two or more claims may be aggre-
gated by an individual appellant only if
the claims have previously been recon-
sidered and a request for hearing has
been made within 60 days after receipt
of the reconsideration determina-
tion(s).

(4) When requesting a hearing, the
appellant must specify in his or her ap-
peal request the specific claims to be
aggregated.

(b) Two or more appellants. As speci-
fied below, under section 1869(b)(2) of
the Act, two or more appellants may
aggregate their claims together to
meet the minimum amount in con-
troversy needed for a hearing ($100).
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