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must also provide updated financial in-
formation and a discussion of the fi-
nancial and solvency impact of the
change of ownership on the surviving
organization.

(2) If the M+C organization fails to
give HCFA the required notice timely,
it continues to be liable for capitation
payments that HCFA makes to it on
behalf of Medicare enrollees after the
date of change of ownership.

(c) Novation agreement defined. A no-
vation agreement is an agreement
among the current owner of the M+C
organization, the prospective new
owner, and HCFA—

(1) That is embodied in a document
executed and signed by all three par-
ties;

(2) That meets the requirements of
§ 422.552; and

(3) Under which HCFA recognizes the
new owner as the successor in interest
to the current owner’s Medicare con-
tract.

(d) Effect of change of ownership with-
out novation agreement. Except to the
extent provided in paragraph (b)(2) of
this section, the effect of a change of
ownership without a novation agree-
ment is that—

(1) The existing contract becomes in-
valid; and

(2) If the new owner wishes to partici-
pate in the Medicare program, it must
apply for, and enter into, a contract in
accordance with subpart K of this part.

(e) Effect of change of ownership with
novation agreement. If the M+C organi-
zation submits a novation agreement
that meets the requirements of
§ 422.552, and HCFA signs it, the new
owner becomes the successor in inter-
est to the current owner’s Medicare
contract.

[60 FR 45681, Sept. 1, 1995. Redesignated and
amended at 63 FR 35067, 35106, June 26, 1998;
63 FR 52614, Oct. 1, 1998; 65 FR 40328, June 29,
2000]

§ 422.552 Novation agreement require-
ments.

(a) Conditions for HCFA approval of a
novation agreement. HFCA approves a
novation agreement if the following
conditions are met:

(1) Advance notification. The M+C or-
ganization notifies HCFA at least 60
days before the date of the proposed

change of ownership. The M+C organi-
zation also provides HCFA with up-
dated financial information and a dis-
cussion of the financial and solvency
impact of the change of ownership on
the surviving organization.

(2) Advance submittal of agreement.
The M+C organization submits to
HCFA, at least 30 days before the pro-
posed change of ownership date, three
signed copies of the novation agree-
ment containing the provisions speci-
fied in paragraph (b) of this section,
and one copy of other relevant docu-
ments required by HCFA.

(3) HCFA’s determination. HCFA deter-
mines that—

(i) The proposed new owner is in fact
a successor in interest to the contract;

(ii) Recognition of the new owner as
a successor in interest to the contract
is in the best interest of the Medicare
program; and

(iii) The successor organization
meets the requirements to qualify as
an M+C organization under subpart J
of this part.

(b) Provisions of a novation agreement.
(1) Assumption of contract obligations.
The new owner must assume all obliga-
tions under the contract.

(2) Waiver of right to reimbursement.
The previous owner must waive its
rights to reimbursement for covered
services furnished during the rest of
the current contract period.

(3) Guarantee of performance. (i) The
previous owner must guarantee per-
formance of the contract by the new
owner during the contract period; or

(ii) The new owner must post a per-
formance bond that is satisfactory to
HCFA.

(4) Records access. The previous owner
must agree to make its books and
records and other necessary informa-
tion available to the new owner and to
HCFA to permit an accurate deter-
mination of costs for the final settle-
ment of the contract period.

[50 FR 1346, Jan. 10, 1985, as amended at 56
FR 8853, Mar. 1, 1991; 58 FR 38079, July 15,
1993; 60 FR 45681, Sept. 1, 1995. Redesignated
and amended at 63 FR 35067, 35106, June 26,
1998]
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