§430.90

evidence. It must be presented in state-
ments, memoranda, or briefs, as deter-
mined by the presiding officer. Brief
opening statements, concerning the
party’s position and what he or she in-
tends to prove, may be made at hear-
ings.

(b) Testimony. Testimony is given
orally under oath or affirmation by
witnesses at the hearing. Witnesses are
available at the hearing for cross-ex-
amination by all parties.

(c) Stipulations and exhibits. Two or
more parties may agree to stipulations
of fact. Those stipulations, and any ex-
hibit proposed by any party, are ex-
changed before the hearing if the pre-
siding officer so requires.

(d) Rules of evidence. (1) Technical
rules of evidence do not apply to hear-
ings conducted under this subpart.
However, rules or principles designed
to ensure production of the most cred-
ible evidence available and to subject
testimony to test by cross-examination
are applied by the presiding officer
when reasonably necessary.

(2) A witness may be cross-examined
on any matter material to the pro-
ceeding without regard to the scope of
his or her direct examination.

(3) The presiding officer may exclude
irrelevant, immaterial, or unduly rep-
etitious evidence.

(4) All documents and other evidence
offered or taken for the record are open
to examination by the parties and an
opportunity is given to refute facts and
arguments advanced on either side of
the issues.

§430.90 Exclusion from hearing for
misconduct.

The presiding officer may imme-
diately exclude from the hearing any
person who—

(a) Uses disrespectful, disorderly, or
contumacious language or engages in
contemptuous behavior;

(b) Refuses to comply with direc-
tions; or

(c) Uses dilatory tactics.

§430.92 Unsponsored written material.

Letters expressing views or urging
action and other unsponsored written
material regarding matters in issue in
a hearing are placed in the correspond-
ence section of the docket of the pro-
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ceeding. These data are not considered
part of the evidence or record in the
hearing.

§430.94 Official transcript.

(a) Filing. The official transcripts of
testimony, together with any stipula-
tions, briefs, or memoranda of law, are
filed with HCFA.

(b) Availability of transcripts. HCFA
designates an official reporter for each
hearing. Transcripts of testimony in
hearings may be obtained from the of-
ficial reporter by the parties and the
public at rates not in excess of the
maximum rates fixed by the contract
between HCFA and the reporter.

(c) Correction of transcript. Upon no-
tice to all parties, the presiding officer
may authorize corrections that affect
substantive matters in the transcript.

§430.96 Record for decision.

The transcript of testimony, exhib-
its, and all papers and requests filed in
the proceedings, except the correspond-
ence section of the docket, including
rulings and any recommended or initial
decision constitute the exclusive
record for decision.

§430.100 Posthearing briefs.

The presiding officer fixes the time
for filing posthearing briefs, which may
contain proposed findings of fact and
conclusions of law. The presiding offi-
cer may also permit reply briefs.

§430.102 Decisions following hearing.

(a) Administrator presides. If the pre-
siding officer is the Administrator, he
or she issues the hearing decision with-
in 60 days after expiration of the period
for submission of posthearing briefs.

(b) Administrator’s designee presides. If
the presiding officer is other than the
Administrator, the procedure is as fol-
lows:

(1) Upon expiration of the period al-
lowed for submission of posthearing
briefs, the presiding officer certifies
the entire record, including his or her
recommended findings and proposed de-
cision, to the Administrator. The Ad-
ministrator serves a copy of the rec-
ommended findings and proposed deci-
sion upon all parties and amici, if any.

(2) Any party may, within 20 days,
file with the Administrator exceptions
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to the recommended findings and pro-
posed decision and a supporting brief or
statement.

(3) The Administrator reviews the
recommended decision and, within 60
days of its issuance, issues his or her
own decision.

(c) Effect of Administrator’s decision.
The decision of the Administrator
under this section is the final decision
of the Secretary and constitutes ‘‘final
agency action’ within the meaning of 5
U.S.C. 704 and a ‘‘final determination”
within the meaning of section 1116(a)(3)
of the Act and §430.38. The Administra-
tor’s decision is promptly served on all
parties and amici.

§430.104 Decisions that affect FFP.

(a) Scope of decisions. If the Adminis-
trator concludes that withholding of
FFP is necessary because a State is out
of compliance with Federal require-
ments, in accordance with §430.35, the
decision also specifies—

(1) Whether no further payments will
be made to the State or whether pay-
ments will be limited to parts of the
program not affected by the non-
compliance; and

(2) The effective date of the decision
to withhold.

(b) Consultation. The Administrator
may ask the parties for recommenda-
tions or briefs or may hold conferences
of the parties on the question of fur-
ther payments to the State.

(c) Effective date of decision. The effec-
tive date of a decision to withhold Fed-
eral funds will not be earlier than the
date of the Administrator’s decision
and will not be later than the first day
of the next calendar quarter. The pro-
visions of this section may not be
waived under §430.64.
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