§431.211

(c) The specific regulations that sup-
port, or the change in Federal or State
law that requires, the action;

(d) An explanation of—

(1) The individual’s right to request
an evidentiary hearing if one is avail-
able, or a State agency hearing; or

(2) In cases of an action based on a
change in law, the circumstances under
which a hearing will be granted; and

(e) An explanation of the cir-
cumstances under which Medicaid is
continued if a hearing is requested.

[44 FR 17932, Mar. 29, 1979, as amended at 57
FR 56505, Nov. 30, 1992]

§431.211 Advance notice.

The State or local agency must mail
a notice at least 10 days before the date
of action, except as permitted under
§§431.213 and 431.214 of this subpart.

§431.213 Exceptions from advance no-
tice.

The agency may mail a notice not
later than the date of action if—

(a) The agency has factual informa-
tion confirming the death of a recipi-
ent;

(b) The agency receives a clear writ-
ten statement signed by a recipient
that—

(1) He no longer wishes services; or

(2) Gives information that requires
termination or reduction of services
and indicates that he understands that
this must be the result of supplying
that information;

(c) The recipient has been admitted
to an institution where he is ineligible
under the plan for further services;

(d) The recipient’s whereabouts are
unknown and the post office returns
agency mail directed to him indicating
no forwarding address (See §431.231 (d)
of this subpart for procedure if the re-
cipient’s whereabouts become known);

(e) The agency establishes the fact
that the recipient has been accepted
for Medicaid services by another local
jurisdiction, State, territory, or com-
monwealth;

(f) A change in the level of medical
care is prescribed by the recipient’s
physician;

(9) The notice involves an adverse de-
termination made with regard to the
preadmission screening requirements
of section 1919(e)(7) of the Act; or
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(h) The date of action will occur in
less than 10 days, in accordance with
§483.12(a)(5)(ii), which provides excep-
tions to the 30 days notice require-
ments of §483.12(a)(5)(i).

[44 FR 17932, Mar. 29, 1979, as amended at 57
FR 56505, Nov. 30, 1992; 58 FR 25784, Apr. 28,
1993]

§431.214 Notice in cases of probable
fraud.

The agency may shorten the period
of advance notice to 5 days before the
date of action if—

(a) The agency has facts indicating
that action should be taken because of
probable fraud by the recipient; and

(b) The facts have been verified, if
possible, through secondary sources.

RIGHT TO HEARING

§431.220 When a hearing is required.

(a) The agency must grant an oppor-
tunity for a hearing to:

(1) Any applicant who requests it be-
cause his claim for services is denied or
is not acted upon with reasonable
promptness;

(2) Any recipient who requests it be-
cause he or she believes the agency has
taken an action erroneously;

(3) Any resident who requests it be-
cause he or she believes a skilled nurs-
ing facility or nursing facility has erro-
neously determined that he or she
must be transferred or discharged; and

(4) Any individual who requests it be-
cause he or she believes the State has
made an erroneous determination with
regard to the preadmission and annual
resident review requirements of section
1919(e)(7) of the Act.

(b) The agency need not grant a hear-
ing if the sole issue is a Federal or
State law requiring an automatic
change adversely affecting some or all
recipients.

[44 FR 17932, Mar. 29, 1979, as amended at 57
FR 56505, Nov. 30, 1992]

§431.221 Request for hearing.

(a) The agency may require that a re-
quest for a hearing be in writing.

(b) The agency may not limit or
interfere with the applicant’s or recipi-
ent’s freedom to make a request for a
hearing.
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(c) The agency may assist the appli-
cant or recipient in submitting and
processing his request.

(d) The agency must allow the appli-
cant or recipient a reasonable time,
not to exceed 90 days from the date
that notice of action is mailed, to re-
quest a hearings.

§431.222 Group hearings.

The agency—

(a) May respond to a series of indi-
vidual requests for hearing by con-
ducting a single group hearing;

(b) May consolidate hearings only in
cases in which the sole issue involved
is one of Federal or State law or policy;

(c) Must follow the policies of this
subpart and its own policies governing
hearings in all group hearings; and

(d) Must permit each person to
present his own case or be represented
by his authorized representative.

§431.223 Denial or dismissal of re-
quest for a hearing.

The agency may deny or dismiss a re-
quest for a hearing if—

(a) The applicant or recipient with-
draws the request in writing; or

(b) The applicant or recipient fails to
appear at a scheduled hearing without
good cause.

PROCEDURES

§431.230 Maintaining services.

(a) If the agency mails the 10-day or
5-day notice as required under §431.211
or §431.214 of this subpart, and the re-
cipient requests a hearing before the
date of action, the agency may not ter-
minate or reduce services until a deci-
sion is rendered after the hearing un-
less—

(1) It is determined at the hearing
that the sole issue is one of Federal or
State law or policy; and

(2) The agency promptly informs the
recipient in writing that services are to
be terminated or reduced pending the
hearing decision.

(b) If the agency’s action is sustained
by the hearing decision, the agency
may institute recovery procedures
against the applicant or recipient to
recoup the cost of any services fur-
nished the recipient, to the extent they
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§431.233

were furnished solely by reason of this
section.

[44 FR 17932, Mar. 29, 1979, as amended at 45
FR 24882, Apr. 11, 1980]

§431.231 Reinstatement of services.

(a) The agency may reinstate serv-
ices if a recipient requests a hearing
not more than 10 days after the date of
action.

(b) The reinstated services must con-
tinue until a hearing decision unless,
at the hearing, it is determined that
the sole issue is one of Federal or State
law or policy.

(c) The agency must reinstate and
continue services until a decision is
rendered after a hearing if—

(1) Action is taken without the ad-
vance notice required under §431.211 or
§431.214 of this subpart;

(2) The recipient requests a hearing
within 10 days of the mailing of the no-
tice of action; and

(3) The agency determines that the
action resulted from other than the ap-
plication of Federal or State law or
policy.

(d) If a recipient’s whereabouts are
unknown, as indicated by the return of
unforwardable agency mail directed to
him, any discontinued services must be
reinstated if his whereabouts become
known during the time he is eligible
for services.

§431.232 Adverse decision of local evi-
dentiary hearing.

If the decision of a local evidentiary
hearing is adverse to the applicant or
recipient, the agency must—

(a) Inform the applicant or recipient
of the decision;

(b) Inform the applicant or recipient
that he has the right to appeal the de-
cision to the State agency, in writing,
within 15 days of the mailing of the no-
tice of the adverse decision;

(¢) Inform the applicant or recipient
of his right to request that his appeal
be a de novo hearing; and

(d) Discontinue services after the ad-
verse decision.

§431.233 State agency hearing after
adverse decision of local evi-
dentiary hearing.

(a) Unless the applicant or recipient
specifically requests a de novo hearing,



